


BOHN'S STANDARD LIBRARY. 

GUIZOT’S 

EEPEESENTAT1VE GOVEBNMENT. 




HISTORY OF TEE ORIGIN 


OF 

.REPBESENTATTYE GOYERNMENT 

IN EUROPE. 

BY M. GUIZOT. 


TRANSLATED DY ANDREW R. SCOBLE. 


LONDON: 

nENRY O. BOIIN, YORK STREET. CO VENT CARDEN. 
18 B 1 . 



rRINTED BY II VRRTaON AN*D SON’S, 

S'! MAIITIN'S LANC, W C 



PREFACE. 


In 1820, at the time 'when the various facilities of the 
Aeadcmia de Paris and the Collcyr da France wore recom- 
mencing their courses of lectures, several persona ooin- 
1 lined to establish a Journal drs (burs PuUn/ues , in winch 
the) reproduced, from their notes, the lectures w Inch, they 
had attended The course which I delivered, at Lins period, 
on the history of Kepresout.il i\e (jo\ eminent, occupied a place 
m this collection 1 did not rcviM* tlie analyses of mv lec- 
tured which were puhliidicd They were brief and meoniplete, 
and frequently incorrect and e« nifuaed t ha\ o been requested 
to authorize a reprint of them L could not consent to this 
Mil hunt bestowing upon these anal; scs, at the present, day, 
that labour of revision to mIiicIi they were not subjected at 
the tune of their publu at ion T\e two volumes winch J 
Jiow publish are the result of this labour, which has been 
mure protracted, and lias involved more considerable altera- 
tions than T at lirst anticipated In order to accomplish it 
l have frequently had recourse to my Fusaies sur l' Hist Giro 
dc France, in which I embodied, m 1S22, some of my researches 
on the same subject Tins course of lectures on the origin 
iff Represent alive Government is now as eaact and complete 
as if my lectures in 1N2U -1S22 had been collected and 
revised with the same care as I bestowed, in 1H27 — LSdO, 
on the publication of my courses on the General History of 
Civilization in Hitrupc, and oil the History ijj- Ci vihzaLiou m 
France. 

When, in the year 1820, T devoted my energies to this 
course of instruction, 1 was taking leave of public life, alter 
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having, during six years, taken an active part in the work 
of establishing representative government in our own land. 
The political ideas and friends with whom I had been asso- 
ciated were, at that period, removed from the head of affairs. 
1 connected myself with their reverses, without abandoning 
our common hopes and efforts. We had faith in our insti- 
tutions. Whether they entailed upon us good or evil fortune, 
we were equally devoted to them. I was unwilling to cease 
to serve their cause. I endeavoured to explain the origin 
and principles of representative government, as I had at- 
tempted to practise it. 

How shall I speak/ at the present day, of bad fortune and 
reverse, in reference to 1820 ? What shall we say of the 
fate which has recently overtaken our fatherland, and of that 
which is perhaps in store for us P It is a shame to make 
use of the same words in respect to evils and dangers so 
prodigiously unequal. In truth, the trials of 1820 were 
severe and painful, yet the State was not thrown into con- 
fusion by them, and they were followed by ten years of 
regular and free government. In L830, a still severer trial, 
the test of a revolution, was applied to our noble institutions, 
and they did not succumb ; they shook off the revolutionary 
yoke, and gave us eighteen years moro of order and liberty. 
From 1814 to 1818, notwithstanding so many violent con- 
vulsions, constitutional monarchy remained standing, and 
* events justified the obstinacy of our hopes. But now the 
storm has struck every institution, and still threatens to 
destroy all that survive. N ot merely kings and laws, but the 
very root of government, of all government — what do I say P 1 
— the roots of society itself have been reached, and are left 
bare and almost tom up. Can we again seek safety at tho 
sftipe source ? can we still believe and hope in representative 
government and monarchy P 

* I have not escaped, any more than other persons, from tho 
anxiety occasioned by this doubt. Nevertheless, in propor- 
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tion as the events which have weighed upon ns, for the last 
three years, have received development and elucidation — 
when I beheld society pausing, by an effort of its own, 
on the verge of that abyss to winch it had been brought 
by its own weakness — I felt the revival in my bouI of that 
faith and hope which have filled my life, and which, until 
► these last days, have constituted the faith and hope of our 
time. Among the infinite illusions of human vanity, we 
must number those of misfortune ; whether as peoples or as 
individuals, in public or in privato life, we delight topper- 
suade ourselves that our trials are unprecedented, and that 
we have to endure evils and to surmount obstacles pre- 
viously unheard of. How deceitful is this consolation of 
pride in suffering ! God has made the condition of men, of 
all men, more severe than they are willing to believe ; and 
he causes them, at all times, to purchase, at a dearer price 
than they had anticipated, the success of their labours and 
the progress of their destiny. Let us accept this stern law 
without a murmur ; let us courageously pay the price which 
God puts upon success, instead of basely renouncing the 
hope of success itself. The leading idea, the national desire 
of franco, in 1789, was the alliance of free institutions with 
hereditary monarchy. We have been carried far away from 
our design; we have immensely deceived ourselves and gone 
astray in our presumptuous hopes ; but we should no less 
deceive ourselves in our sceptical despondency. God, who 
permits the burden of their faults to fall upon nations, does . 
not make their own life to be to them a continuous false- 
hood and a fatal snare ; our whole histoiy, our entire civi- 
lization, all our glories and our greatness urged and led us 
onward to the union of monarchy and liberty; we havo often 
taken the wrong road in our way towards our object ; and in t 
order to reach it, we shall still have to take many new roads 
and to pass over many difficult spots. But let our object " 
remain the same ; for there lies our haven. 
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If I d&ould apply, at the present day, to these historical 
studies of 1820 , all the lessons which political life has given 
me since that period, I should perhaps modify some of the 
ideas which I have expressed in reference to some of the 
conditions and forms of representative government. This 
system of government has no unique and solely good type, 
in conformity to which it must necessarily and universally 
be instituted. Providence, which allots to nations different 
origins and destinies, also opens to justice and liberty more 
than one way of entering into governments : and it would be 
foolishly to reduce their chances of success if we condemned 
them to appear always with the same lineaments, and to 
develope themselves by tho same means. One thing only is 
important, and that is, that the essential principles of order 
and liberty should subsist beneath the different forms which 
the interference of the country in its own affairs may assume 
amongst different peoples and at different epochs. These 
essential and necessary principles of all representative 
government are precisely those which, in our days, are 
ignored and outraged. I venture to believe that they will 
be found faithfully expounded in these lectures ; and that on 
this account, even at the present day, my work will not be 
devoid either of utility or of interest. 
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Lectube I. 

Simultaneous development of hiatoiy and civilization. — Two errors 
in our method of considering the past; proud disdain, or super* 
stitious admiration. — Historic impartiality the vocation of the 
present age. — Divisions of the history of the political institutions of 
Europe into four great epochs. — Representative government was 
the general and natural aim of these institutions. — Object of tho 
course; inquiry into the origin of representative government in 
France, Spain, and England.— State of mind appropriate to this 
inquiry. 

Gentlemen, — Such is tho immensity of human affairs, 
that, so for from exhibiting superannuation and decay with 
tho progress of time, they seem to gain new youth, and to gird 
themselves afresh at frequent intervals, in order to appear 
under aspects hitherto unknown. Not only does each ago 
receive a vocation to devote itself especially to a particular 
region of inquiry ; but the same studies are to each age as a 
mine but little explored, or as an unknown territory where 
objects for discovery present themselves nt every step, in 
the study of history this truth is especially apparent. The 
facts about which history concerns itself neither gain nor 
lose anything by being banded down from age to age ; what- 
ever we have seen in these facts, and whatever we can see,- * 
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lias been contained in them ever since they were originally 
accomplished; but they never allow themselves to be fully 
apprehended, nor permit all their meaning to be thoroughly 
investigated; they have, so to speak, innumerable secrets, 
which slowly utter themselves after man has become pre- 
pared to recognise them. And as everything m man and 
around him changes, as the point of view from which lie 
considers the facts of history, and the state of mind which 
he brings to the survey, continually vary, we may speak of 
the past as changing with the present, unpcrceived facts 
reveal themselves in ancient facts; other ideas, ot'-cr feel- 
ings, ore called up by the same names and the same narra- 
tives ; and man thus learns that in the infinitude* of space 
openod to his knowledge, everything remains constantly 
fresh and inexhaustible, in regard to his ever-active and 
ever-limited intelligence. 

This combined view of the greatness of events and the feeble- 
ness of the human mind, never appears so startlingly distinct 
as upon the occurrence of those extraordinary crises, which, 
bo to speak, entirely delocalize man, anil transport him to n 
different sphere. Such revolutions, it is true, do not, unfold 
themselves in on abrupt and sudden manner. They are con- 
ceived and nurtured in the womb of society long before they 
emerge to the light of day. But the moment arrives beyond 
which their full accomplishment cannot be delayed, and they 
then take possession of all that exists in society, 1 ransfonn 
it, and place everything in an entirely new position; so that 
if, after such a shock, man looks bade upon the history of 
the past, he can scarcely recognise it. That which he secs, 
he had never seen before; what ho saw once, no longer 
exists as he sow it ; facts rise up before him with unlcnown 
faces, and speak to him in a strange language. He sets 
himself to the examination of them under the guidance of 
other .principles of observation and appreciation. Whether 
he considers their causes, their nature, or their consequences, 
unknown prospects open before him on all sides. The actual 
spectacle remains the same, but it is viewed by another spec- 
tator occupying a different place ; — to bis eyes all is changed. 

‘What marvel is it, gentlemen, i£ in ibis new state of 
things and of himself man adopts, as the' special objects of 
his study, questions and facts which connect themselves 
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more immediately with the revolution which has just been 
accomplished, — if he directs his gaze precisely towards that 
quarter where the change has been most profound ? The 
grand crises in the life of humanity are not .all of the same 
nature; although they, sooner or later, influence the whole 
mass of society, they act upon it and approach it, in some 
respects, from different sides. Sometimes it is by religious 
ideas, sometimes by political ideas, sometimes by a simple 
discovery, or a mechanical invention, that the world is.ruled 
and changed. The apparent metamorphosis which the past 
then undergoes is effected chiefly in that which corresponds 
to the essential character of the revolution that is actually 
going forward in the present. Let us imagine, if we can, 
the light in which the traditions and religious recollections 
of Paganism must have appeared to the Christians of the 
first centuries, and then we shall understand the now aspects 
under which old facts present the m aches in those times 
of renovation, winch Providence has invested with a pecu- 
liar importance and significance. 

Much is, gentlemen, up to a certain point, the position in 
which wo ourbchos arc placed with regard to that subject 
u hirh in to come before us in the prescut course of lectures. 
It is from the mnht of the new political order which has 
commenced m Europe in onr own days that we are about to 
consider, T do not say naturally, but necessarily, the histoiy 
of the political institutions of Europe from tfio foundation 
of modem states. To descend from this point of view is 
not in our power Against our will, and without our know- 
ledge, the ideas which have occupied the present will follow 
us wherever we go in the study of the past. Vainly should 
we attempt to escape from the lights which they cost there- 
upon; those lights will only diffuse themselves around on 
all sides with more confusion and less utility. We will then 
frankly accept a position which, in my opinion, is favourable, 
and certainly inevitable. We attempt to-day, and with good 
reason, to reconnect what we now aro with what wo formerly 
were , wo feel the necessity of bringing our habitB into asso- 
ciation with intelligent feeling, to connect our institutions with 
our recollections, and, in fine, to gather together tho links 
in that chain of time, which never allows itself to be entirely 
broken, however violent may be the assaults made upon it. 

b 2 
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In accordance with the same principles, and guided by the 

S ue spirit, we shall not reflise the aid which con be derived 
m modern ideas and institutions, in order to guide our 
apprehension and judgment* while studying ancient institu- 
tions, since we neither can, nor would wish to be separated 
from our proper selves, any more than we would attempt or 
desire to isolate ourselves from our forefathers. 

This study, gentlemen, has been much neglected in our 
days; and when attempts have been made to revive it, it 
has been approached with such a strong preoccupation of 
mind, or with such a determined purpose, that the fruits of 
our labour have been damaged at the outset. Opinions 
which are partial and adopted before frets have been fairly 
examined, not only have the effect of vitiating the rectitude 
of judgment, but they moreover introduce a deplorable frivo- 
lity into researches which we may call material. As soon 
os the prejudiced mind has collected a few documents and 
proofs m support of its cherished notion, it is contented, 
and concludes its inquiry. On the one hand, it beholds in 
facts that which is not really contained in them; on thq 
other hand, when it believes that the amount of information 
it already possesses will suffice, it does not seek further 
knowledge. Now, such has been the force of circumstances 
and passions among us, that they have disturbed even eru- 
dition itself. It has become a party weapon, nn instrument 
of attack or defenco; and facts themselves, inflexible and 
immutable facts, have been by turns invited or repulsed, per- 
verted or mutilated, according to the interest or sentiment in 
favour of which they were summoned to appear. 

In accordance with this prevailing circumstance of our 
times, two opposite tendencies are observable in those 
opinions and writings which have passed a verdict on tho 
ancient political institutions of Europe. On the one hand, wo 
see minds so overpowered by the splendour of the new day 
which has dawned upon mankind, that they see in the gene- 
rations which preceded, only darkness, disorder, and oppres- 
sion, — objects either for their indignation or their con- 
tempt. rroud disdain of the past has taken possession of 
these minds, — a disdain which exalts itself into a Bystom. 
This system has presented all the characteristics of settled 
impiety. ' Laws, sentiments, ideas, custom^ everything p mk 
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taming to our forefathers, it has treated with coldness or 
acorn. It would seem as if reason, regard for justice, love 
of liberty, all that makes society dignified and secure, were 
a discovery of to-day, made by the generation which has last 
appeared. In thus renouncing its ancestors, this generation 
forgets that it will soon join them in the tomb, and that in 
its turn it will leave its inheritance to its children. 

This pride, gentlemen, is not less contrary to the truth of 
things than fatal to the society which entertains it. Provi- 
dence docs not so unequally deal with the generations of 
men, as to impoverish some in order that the reBt may be 
lavishly endowed at their expense. It is doubtless true, 
that virtue and glory arc not shared in a uniform degree by 
different ages ; but there is no age which does not possess 
some legitimate claim upon the respect of its descendants. 
There is not one which has not borne its part in the grand 
struggle between good and evil, truth and error, liberty and 
oppression. And not only has each age maintained this 
laborious struggle on its own account, but whatever advan- 
tage it has been able to gain, it has transmitted to its suc- 
cessors. The superior vantage-ground on which we were 
bom, is a gift to us from our forefathers, who died upon tho 
territory themselves had won by conquest. It is then a 
blind and culpable ingratitude which affects todespise the 
days which are gone. Wc reap the fruits ol tn&T labours 
and sacrifices : — is it too much for us to hallow the memory 
of those labours, and to render a just recompense for those 
sacrifices P 

If those men who affect, or who actually fed, this irre- 
verent disdain or indifference for ancient times, were better 
acquainted with these times and their history, they would 
find themselves constrained to entertain a different opinion. 
'When, in fact, we investigate the cause of this unnatural 
state of mind, only one explanation can be found. At tho 
moment of grand social reforms, during epochs full of ambi- 
tion and hope, when important changes are on all. sides 
demanded and necessary, the authority of the past is tho 
one obstacle which opposes itself to all tendency to inno- 
vation. The present time seems devoted to errors and 
abuses, and the wisdom of centuries is appealed to by one 
party in order to resist the future to which the aspirations 
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of the other party are directed. Accordingly, a kind of blind 
hatred of the past takes possession of a great number of 
men. They regard it as making common cause with the 
enemies of present amelioration, and the weapons employed 
try these latter confirm this idea in their mind. Gentlemen, 
the notion is full of falsehood and misapprehension. It is 
not true that injustice and abuses alone can shelter them- 
selves under tlie authority of antiquity, that they only are 
capable of appealing to precedent and experience. Truth, jus- 
tice, and rectitude, are also graced by venerable titles ; and at 
no period has man allowed them to be proscribed. Take in 
succession all the moral needs, all the legitimate interests 
of our society, arrange them in systematic order, and fhen 
traverse the history of our country; — you will find them 
constantly asserted and defended, — all epochs will afford you 
innumerable proofs of struggles endured, of victories won, 
of concessions obtained in this holy cause. It has been 
carried on with different issues, but in no time or place has it 
been abandoned. There is not a truth or a right which can- 
not brmg forward, from any period of history, monuments to 
consecrate, and facts to vindicate it. Justice 1ms not retired 
from the world, even when it finds there least support : — it 
has constantly sought and embraced, both with governments 
and in the midst of peoples, all opportunities for extending 
it9 dominion. It has struggled, protested, waited ; and when 
it Lob had only glory to bestow upon those who have fought 
for it, it has bestowed that glory with a liberal hand. 

Lot us then, gentlemen, reassure ourselves with reference 
to the study of the past. Jt contains nothing which ought 
to alarm the friends of all that is good and true. It is 
into their hands, on the contrary, and in subservience to 
interests which are dear to them, that it will ever deposit 
the authority of antiquity and the lessons of experience. 

This unjust contempt for ancient institutions, however, 
this wild^attempt to dissever the present from its connexion 
with former ages and to begin society afresh, thus delivering 
it up to all the dangers of a position in which it is deprived 
of its roots and cast upon the protection of a wisdom which 
is yet in its infancy, is not an error of which we have been the 
first to give an example. In one of those ephemeral parlia- 
ments which attempted to maintain its existence under the 
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joke of Cromwell, it was seriously proposed to deliver up to 
the flames all the archives in the Tower of London, and thus 
to annihilate the monuments of the existence of England in 
former ages. These infatuated men wished to abolish the 
past, flattering themselves that they would then obtain on 
absolute control over the future. Their design was rejected, 
and their hope foiled; and very soon England, regaining, 
with new liberties, respect for all its recollections of the 
past, entered upon that career of development and pros- 
perity which it has continued up to our times. 

Side by side with this infatuation which has induced men, 
otherwise enlightened, to neglect the study of the ancient 
institutions of Europe, or only to regard their history with 
a hasty and supercilious glance, we have seen another infa- 
tuation arise, perhaps still more unreasonable and arrogant. 
Here, as elsewhere, impiety lias been the herald of super- 
stition. The past, so despised, so neglected by the one 
party, has become to the other an object of idolatrous vene- 
ration. The former desire that society, mutilating its owu 
being, should disown its former life ; the latter would havo 
it return to its cradle, in order to remain there immovable 
and powerless. And as those lords of the future would in 
their own wild fancy create out of it, so far as regards 
government and social order, the most brilliant Utopias, so 
these, on the other hand, iind their Utopia in their dreums 
of the past. The work might appear moro difficult; the 
field open to the imagination may seem less open, and fads 
might oe expected sometimes to press inconveniently against 
the conclusions sought. But what will not a preoccupied 
mind overcome ? Plato and Harrington, giving to their 
thoughts the widest range, had constructed their ideal of a 
republic ; and we, with still more confidence, have constructed 
our ideal of feudalism, of absolute power, and even of bar- 
barism. Fully organized societies, adorned with freedom 
and morality, nave been conceived and fashioned at leisure, 
'in order thenco to be transported into past ages. After 
having attempted to resolve, according to principles opposed 
to modem tendencies, tho great problem of tno harmony 
botween liberty and power, between order and progress, wo 
have required that ancient facts should receive these theories 
and adapt themselves to thorn. And since, in the vast 
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number of facta, some are to be found wbicb lend themselves 
with docility and readiness to the purposes which they are 
required to serve, the discoverers of this pretended antiquity 
have not lacked either quotations or proofs which might 
seem to gfre it an ascertained and definite existence in the 
past. Thus, Prance, after having spent more than five cen- 
turies in its struggles to escape from the feudal Bystem, has 
all at once discovered that it was wrong in liberating itself 
from this system, for that in this state it possessed true 
happiness and freedom ; and history, which believed itself to 
be cnargeable with so many evils, iniquities, and convulsions, 
is surprised to learn that it only hands down to us recollec- 
tions of two or three golden ages. 

There is no necessity for me, gentlemen, to offer any very 
serious opposition to this fantastic and superstitious adora- 
tion of the past. It would hardly have merited even a 
passing allusion, were it not conneeted with systems and 
tendencies in which all society is interested. It is ono of 
the collateral circumstances of the grand struggle which has 
never ceased to agitate tho world. The interests and ideas 
which have successively taken possession of society have 
always wished to render it stationary in the position which 
has given it over to their rule; ana when it has escaped 
from them, it has ever, in so doing, had to withstand those 
seductive images and influences which these interests have 
called to their aid. There is no fear that tho world will 
allow itself to be thus ensnared : — progress is the law of its 
nature ; hope, and not regret, is the spring of its movement : — 
tho future alone possesses an attractive virtue. Peoples who 
have emerged from slavery have always endeavoured by laws 
to prevent enfranchised man from again falling into servi- 
tude. Providence has not been less careful with regard to 
humanity ; and the chains which hnvo not sufficed to confine 
it, are still less able to resume the grasp which they have 
lost. But the efforts of a retrograde system have often per- 
verted the study of ancient times. The Emperor Julian saw 
in the popular fables of Greece a philosophy capable of 
satisfying those moral necessities which Cmsiknity had 
come to satisfy, and he demanded that men should see 
and honour in the history of decayed paganism that which 
only existed in hfc dreams. The some demands have been 
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made with as little reason on behalf of the ancient political 
institutions of Europe. Justice, and justice alone, is due to 
that which no longer exists, as well as to that which still 
remains. Respect for the past means neither approbation 
nor silence for that which is false, culpable, or dangerous. 
The past deserves no gratitude or consideration from us, 
except on account of the truth which it has known, and the 
good which it has aimed at or accomplished. Time has not 
been endowed with the unhallowed office of cousecrating 
evil or error*; on the contrary, it unmasks and consumes 
them. To spare them because they are ancient, is not to 
respect the past, but it is to outrage truth, which is older 
than the world itself. 

If I am not mistaken, gentlemen, we arc at this time in 
an especially favourable position for avoiding both of the 
general errors which I have just described. Perhaps few 
persons think so ; but impartiality, which is the duty of all 
times, is, in my opinion, the mission of ours : — not that cold 
and unprofitable impartiality which is the offspring of indif- 
ference, but that energetic and fruitful impartiality which is 
inspired by the vision and admiration of truth. That equal 
ana universal justice, which is now the deepest wont of 
society, is also the ruling idea which is over foremost in 
position and influence, wherever the spirit of man is found. 
Blind prejudices, insincere declamation, ore no longer -any 
more acceptable in the world of literature, than are iniquity 
and violence in the world of politics. They may still nave 
some power to agitate society, but they are not permitted 
either to satisfy or to govern it. The particular state of our 
own countiy strengthens this disposition, or, if you please, 
this general tendency, of the European mind. We have not 
lived in that state of repose in which objects appear con- 
tinually under almost the same aspects, in which tne present 
is so changeless and regular as to present to man’s view an 
horizon that seldom varies, in which old and powerful con- 
ventionalisms govern thought as well as life, in which 
opinions are well nigh habits, and soon become prejudices; 
— we have been cast not only into new tracks, but tnese are 
continually interrupted ana diversified. All theories 1 , all 
practices, are displaced in union or in rivaliy before our 
eyes. Facts of all kinds have appeared to us under a mul- 
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tifcude of aspects. Human nature has been urged impe- 
tuously onwards, and laid bare, so to speak, in all tko 
elements of which it is constituted. Affairs and men have 
all passed from system to system, from combination to 
combination ; and the observer, while himself continually 
changing his point of view, has been the witness of a 
spectacle which changed as often as he. Such times, gentle- 
men, offer but little tranquillity, and prepare tremendous 
difficulties for those which Bhall follow them. But they cer- 
tainly give to minds capable of sustaining their pressure, an 
independent disposition, and an extended survey, which do 
not belong to more serene and fortunate periods. The largo 
number, and the unsettled character of the facts which 
appear before us, widen the range of our ideas ; the diver- 
sity of trials which all things undergo within so short an 
interval, teach us to judge them with impartiality ; human 
nature reveals itself in its simplicity, as well as in its wealth. 
Experience hastens to fulfil its course, and, in some sort, 
hoards its treasures ; in tbe short space of one life, man sees, 
experiences, and attempts that which might have sufficed to 1)11 
several centuries. This advantage is sufficiently costly, gen- 
tlemen, to act at least as on inducement to our reaping it. 
It does not become us to entertain narrow views and obsti- 
nate prejudices ; to petrify the form of our judgments by 
foregone conclusions ; in fine, to ignore that diffusion of truth, 
which has been attested by so many vissicitudes, and which 
imposes on us tho duty of seeking it everywhere, and rcndeiv 
ing it homage wherever wo meet it, if wo would have its 
Bonction to our thoughts, and its aid to our utterance. 

In this spirit, gentlemen, we shall attempt, to consider the 
ancient political institutions of Europe, and to sketch their 
history. While for this purposo we appropriate such lights 
as our age can furnish, we shall endeavour to carry with us 
none of the passions which divide it. We shall not approach 
post times under the guidance of such impressions belonging 
to the present, as those whose influence we have just 
deplored; we shall not address to them those questions 
which, by their very nature, dictate the answers which they 
shall receive. I have too much regard for those who listen 
to me, and for the truth after which I, in common with them, 
am seeking, to suppose that history can in any sense con- 
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sent to suppress that which it has asserted, or to utter what 
is not affirmed by the voice of truth. We must interrogate 
it freely, and then leave it to full independence. 

This Btudy, gentlemen, requires a centre to which it may 
stand in relation, — we must find for so* large a number of 
facts, a bond which may unite and harmonize them. This 
bond exists in the facts themselves — nothing can bo less 
doubtful. Unity and eonsccutivcness are not lacking in the 
moral world, as they arc not in the physical. The moral 
world has, like the system of celestial bodies, its laws and 
activity; only tho secret according to which it acts is 
ipore profound, and the human nnnd has more difficulty in 
discovering it. We have entered upon this inquiry so late, 
that events already accomplished may serve us as guides. 
We have no need to ask of some philosophical hypothesis, 
itself perhaps uncertain and incomplete, what, in the order 
of political development, lias been the tendency of European 
civilization. A system which evidently, from a general 
view of the subject, adheres continually "to the same prin- 
ciples, starts from the same necessities, and tends to tho 
same results, manifests or proclaims its presence throughout 
the whole of Europe. Almost everywhere tho representa- 
tive form of government is demanded, allowed, or established. 
This fact is, assuredly, neither an accident, nor tho symptom 
of a transient madness Jt lias certainly its roots in the 
past political career of the nations, as it has its motives in 
their present condition. And if, warned by this, we turn 
our attention to the past, w r e shall everywhere meet with 
attempts, more or less successful, either made with a con- 
scious regard to this system so as to produce it naturally, 
or striving to attain it by the subjugation of contrary forces. 
England, France, Spain, Portugal, Germany and Sweden, 
supply us with numerous illustrations of this. If wc look 
to one quarter w r e shall see these attempts after they have 
lasted for some time, and assumed an historical consistency ; 
in another, they have hardly commenced before they issue in 
failure ; in a third, they end in a kind of federation of tho 

S yemments themselves. Their forms are as diverse as 
sir fortunes. England alone continues these struggles 
without intermission, and enters at last into foil enjoyment 
of their realization. But everywhere they take their place in 
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history, and influence the destinies of nations. And when 
at last, no longer finding even the shadow of a representative 
government on the Continent of Europe, and beholding it 
only in the parliament of Great Britain, a man of genius 
inquires into its origin, he says that “ this noble system was 
first found in the woods of Germany,” from whence the 
ancestors ot the whole of Europe have all equally proceeded. 

In this opinion, as will be afterwards seen, I do not agree 
with Montesquieu; but it is evident, both from ancient 
facts and from those which we ourselves have witnessed, that 
the representative form of government has, so to speak, 
constantly hovered over Europe, ever since the founding of 
modem states. Its reappearance at so many times and in 
bo many places, is not to be accounted for by the charm of 
any theory, or the power of any conspiracy. In the endeavour 
alter it, men have often ignored its principles and mistaken 
its nature, but it lias existed in European Bociety as the 
basis of all its deepest wants and most enduring tendencies ; 
sovereigns have invoked its aid in their jbours of difficulty, 
and nations have ever returned to it during those intervals 
of prosperity and repose in which the march of civilization 
has been accelerated. Its most undeveloped efforts liavo 
left behind them indelible mementos. Indeed, ever sinco 
the birth of modem societies, their condition has boen such, 
that in their institution, in their aspirations, and in tho 
course of their history, the representative form of govern- 
ment, while hardly realized as such by the mind, has con- 
stantly loomed more or less distinctly in the distance, as the 
port at which they must at length arrive, in spite of the 
storms which scatter them, and the obstacles which con- 
front and oppose their entrance. 

We do not then, gentlemen, mako an arbitrary choice, 
but one perfectly natural and necessary, when we make 
the representative form of government the central idea and 
aim of our history of the political institutions of Europe. 
To regard them from this point of view will not only give to 
our study of them the highest interest, but will enable us 
rightly to enter into the facts themselves, and truly to 
appreciate them. Wo shall then make this form o fg ovem- 
ment the principal object of our consideration. We Bhall 
seek it wherever it has been thought to be discernible^ 
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wherever it has attempted to gain for itself a footing, 
wherever it has fully established itBelf. We shall inquire if 
it has in reality existed at times and in places where we have 
been accustomed to look for its germs. Whenever we find 
any indications of it, however crude and imperfect they may 
be, we shall inquire how it has been produced, what has 
been the extent of its power, and what influences havo 
stifled it and arrested its progress. Arriving at last at the 
country where it has never ceased to consolidate and extend 
'itself, from the thirteenth century to our own times, wo 
shall remain there in order to follow it in its inarch, to 
unravel its vicissitudes, to watch the development of tho 
principles and institutions with which it is associated, 
penetrating into their nature and observing their action, 
—to study, in a word, tho history of the representative 
system in that country where it really possesses a history 
which identifies itself with that of tho peoplo and their 
government. 

Before undertaking this laborious task, it will be necessary 
for me, gentlemen, to exhibit before you, in a few words, tho 
chief phases of the political coudition of Europe, and the 
scries of the principal Bystems of institutions through which 
it has passed. This anticipatory classification, — which is but 
a general survey of facts which will afterwards reappear 
before you and bring their own evidence with them, — is 
necessary, not only in order to clear tho way before us in our 
study, but also to indicate tho particular institutions and 
times which the point of view we have chosen for ourselves 
especially colls ub to consider. 

The history of the political institutions of Europe divides 
itself into four general epochs, during which society lias 
been governed according to modes and forms essentially 
distinct. 

The tribes of Germany, in establishing themselves on the 
Roman soil, carried thither with them their liberty, but 
none of those institutions by which its exercise is regulated 
and its permanence guaranteed. Individuals were free, — 
a free society, however, was not constituted. I will say 
further, that a society was not then existent. It was only 
after the conquest, and in, consequence of their ’territorial 
establishment, that a society really began to be formed either 
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among the conquerors and the conquered, or among the 
victors themselves. The work was long and difficult. The 
positions in which they were placed were complicated and 
precarious, their forces scattered and irregular, the human 
mind little capable of extensive combinations and foresight. 
Different systems of institutions, or rather different tenden- 
cies, appeared and contended with each other. Individuals, 
for whom liberty then meant only personal independence 
and isolation, struggled to preserve it. Those who were 
strong succeeded in obtaining it, and became powerful 
those who were weak lost it anti fell under the yoke of the 
powerful. The kings, at first only the chiefs of warrior 
bands, and then the first of the great territorial proprietors, 
attempted to confirm and extend their power ; but simulta- 
neously with them an aristocracy was formed, by the local 
success of scattered forces and the concentration of proper- 
ties, which did not allow royalty to establish itself with any 
vigour or to exert any wide-spread influence. The ancient 
liberty of the forest, the earliest attempts at monarchical 
system, the nascent elements of the feudal regime, — such 
were the powers which were then struggling for pre- 
eminence in society. No general poldical order could esta- 
blish itself in the midst of tins conflict. It lasted till the 
eleventh century. Then the feudal system hod beconio pre- 
dominant. The primitive independence and wild equality 
of individuals had either become merged into a condition off' 
servitude, or had submitted to the hierarchical subordination 
of feudalism. All central power, whether of kings or of 
ancient national assemblies, had well nigli disappeared; 
liberty existed co-ordinately with power; the sovereignty 
was scattered. This is the first epoch.* 

The second epoch is that of the feudal system. Three 
essential characteristics belong to it ; 1st. The reduction of 
the mass of the people to slavery or a condition bordering 
thereon : 2nd. The hierarchical and federative organization of 
the feudal aristocracy, extending in its application both to 
persons* and lands : 3rd. The almost entire dissolution of the 
feftrereignty, which then devolved on eveTy feudal proprietor 
capable of exercising and defending it; from whence resulted 

* On 4bfar*Me Guizot's History of Civilization in Franco. Lectures 
viiaad viti. 



PROGRESS OR MONARCHICAL POTVLR. 15 

the feebleness of the royal power and the destruction of 
monarchical unity, which disappeared almost as completely 
as national unity. This system prevailed until the thir- 
teenth century. 

Then commenced a new epoch. The feudal lord, already 
possessed of royal power, aspired after royal dignity. A 
portion of the inhabitants of tho territory, haviug regained 
somewhat of the power they had lost, longed to become free. 
The feudal aristocracy was attacked on the one hand by tho 
enfranchisement of the townsmen and tenants, on the other 
hand by the extension of the royal power. Sovereignty 
tended to concentration, liberty to diffusion; — national 
unity began to shape itself at tin 1 same time as monarchical 
unity appeared. This was at once indicated and promoted 
by attempts after a representative form of government, 
which were made and renewed during nearly three centuries, 
wherever the feudal s\ stem fell into decay, or the monar- 
chical system prevailed. But soon sovereigns also began 
almost everywhere to distrust it in their turn. They could 
not behold with indifference that sovereignty, which after 
having been long diffused had been regamed and concen- 
trated by their efforts, now' again divided at its very centre. 
Besides, the penile were delicient alike in such strength and 
knowledge as would enable them to continue, on the one 
hand, against the feudal system, a struggle which had not 
yet ceased, and to sustain, on tho other hand, a new' struggle 
against the central power. It was evident that the times w ere 
not fully matured ; that society, whicli had not thoroughly 
emerged from that condition of servitude which had been 
the successor of social chaos, was neither so lirmly consoli- 
dated nor so mentally disciplined as to be able to secure at 
once order by the equitable administration of power, and 
liberty by the safeguards of large and influential public 
institutions. The efforts after representative government 
became more occasional and feeble, and at length disappeared. 
One country done guarded and defended it, and advanced 
from one struggle to another, till it succeeded. In other 
places, the purely monarchical system prevailed. This result 
was accomplished in the sixteenth century. 

The fourth epoch has lasted from that time to our own 
days. It is chiefly marked in jfo glflnd by the progress of 
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the representative system ; on the Continent, by the develop- 
ment of the purely monarchical system, with which are 
associated local privileges, judicial institutions which exercise 
a powerful influence on political order, and some remnants 
of those assemblies which, in epochs anterior to the present y 
appeared under a more general form, but which now con- 
fine themselves to certain provinces, and ore almost ex- 
clusively occupied with administrative functions. Under 
this system, though political liberty is no longer met 
with, .barbarism and feudalism finally disappear before 
absolute power; interior order, the reconciliation of dif- 
ferent classes, civil justice, public resources and information, 
make rapid progress; — nations become enlightened and 
prosperous, and their prosperity, material as well as moral, 
excites in them juster apprehensions of, and more earnest 
longings for, that representative system which they had 
sought in times when they possessed neither the knowledge 
nor the power requisite for its exercise and preservation. 

This short epitome of facts has already indicated to you, 
gentlemen, the epochs towards which our studies will be 
principally directed. The objects of our .search are the 
political institutions of various peoples. The representative 
system is that around which our researches will centre. 
■Wherever, then, wo do not meet with those general institu- 
tions, under the empiro of which people unite themselves, 
and which demand tho manifestation oi general society in its 
government, — wherever we perceive no trace of the repre- 
sentative system, and no direct effort to produce it,— -there 
we shall not linger. All forms and conditions of society 
present rich and curious subjects for observation ; but ,in 
this inexhaustiblo series of facts we must choose only those 
which have a strict relation to one another, and a direct 
interest for us. The second and the fourth epochs therefore, 
that is to say, feudalism and absolute power, will occupy us 
but little. We shall only speak of them so far as a conside- 
ration of them is necessary to connect and explain the periods 
which will more directly claim our attention. I purpose to 
Btudy wjith you the first and the third epochs, and the fourth, 
bo far** it relates to England. The first epoch, which Bbows 
us the Gorman people establishing themselves on Boman 
soil— the struggle of their primitive institutions, or rather of 
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their customs and habits, against the natural results of 
their new position, — in fine, the throes attending the earliest 
formation of modern nations,— has especial claims on our 
notice. I believe that, so far as regards political institu- 
tions, this time possessed nothing which deserves the name ; 
but all the elements were there, in existence and commotion, 
as in the chaos which precedes creation. It is for us to 
watch this process, under which governments and peoples came 
into being. It is for us to ascertain whether, as has been 
asserted, public liberty and the representative system were 
actually there, whence some symptoms announced that they 
might one day emerge. When, in the third epoch, we see 
the feudal system being dissolved, — When we watch tho first 
movements towards a representative government appear at 
the same time with the efforts of a central power which 
aims at becoming general and organized, — we shall recog- 
nize here, without difficulty, a subject which immediately 
belongs to us. We shall sock to learn what societies were 
then aroused, and by what means they have sought for 
trustworthy institutions, which might guarantee the con- 
tinuance at once of order and of liberty. And when wo 
have seen their hopes deceived by the calamities of the 
limes, when wo have detected in tho vices of the social 
Btate, far more than in tho influence of any disorderly or 
perverse desires, the causes of tho ill-success of those mag- 
nanimous attempts, we shall he brought by our subject into 
the very midst of that people, then treated more leniently 
by fortune, which has paid dearly for free institutions, but 
which has guarded them to the last when they perished 
everywhere else, and which, while preserving and developing 
them for itself, has offered to othor nations, if not a model, 
yet certainly an example. 

It would be a small matter for us, gentlemen, thus to 
limit the-field of our inquiries so far as epochs ore concerned, 
if we did not also assign some boundaries in respect to place. 
The inquiry would be too large and protracted were we to 
follow the course of political institutions throughout the 
whole of Europe, according to tho plan I have just indi- 
cated. Moreover, the diversity of events and conditions lias 
been so great in Europe, that, notwithstanding certain gene- 
ral characteristics and certain philosophical results which the 
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foots everywhere present, they very often resist all the 
attempts we may make to bring them under any uniform 
guiding principle. In vain do we strive to collect them 
together under the same horizon, or to force them into the 
same channel; ever do they release themselves from our 
grasp in order to assume elsewhere the place assigned to 
them by truth. Wo should therefore be compelled either to 
limit ourselves to generalities yielding but little instruction 
to thoio who have not sounded all their depths, or else con- 
tinually to interrupt the course of our inquiry, in order to 
rove from one people to another with an attention which 
would be continually distracted and soon wearied. It will 
be more profitable for us to take a narrower range. England, 
France, and Spain, will supply us with abundant materials 
for our undertaking. In these countries we shall study poli- 
tical institutions under the different phases and m the 
various epochs which I have just exhibited before you. 
There we shall find that these epochs are more clearly 
defined, and that the chief facts which characterize them 
appear under more complete and simple forms. In France 
and Spain, moreover, the general attempts after a representa- 
tive government, made in the thirteenth, fourteenth, and 
fifteenth centuries, assumed a more definite shape. We are 
therefore dissuaded by u variety of considerations from 
carrying our steps beyond these limits. Our researches 
will thereby gain both in interest and in solidity. 

This interest^ gentlemen, I must say at the outset, is not 
that merely which attaches itself to human affairs, winch aro 
ever attractive to man, however trivial may be tho attention 
which ho bestows upon them. Tho study of the ancient 
political institutions of Europe demands serious and assi- 
duous effort. I am here to share this with you, not to under- 
take it for you. I shall be frequently obliged to enter into 
details, which may appear dry at first, but which are impor- 
tant because of the results to which they lead. I shall not 
content myself with merely presenting before you these 
results as a general expression of facts ; I shall feel called upon 
to put you in possession of the facts themselves. The truths 
which they contain must be seen by yourselves to proceed - 
naturally from them, and must not be allowed a final lodgment 
in your minds except as they are fortified by such evidence 
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88 can establish them. Gentlemen, it is to be home in mind 
that truth, wheresoever we may seek it, is not easy of access. 
We must dig deep for it, as for precious metals, before we 
find it ; we must not Bhrink from the difficulties, nor from 
the long duration of the enterprise. It only surrenders 
itself to resolute and patient endeavour. And not only on 
behalf of our peculiar study do I urge upon you that you 
should never allow yourselves to be baffled by the fatiguo 
attendant upon some portions of the work ; — a more elevated 
motive, a more comprehensive claim, gives you this advice. 
Thrasea, when dying, said to his son-in-law, Helvidius Prisons, 
“Observe, young man: thou art living in times when it is well 
that the spirit should become fortified by such a scene as this ; 
and learn how a brave man can die ” Thankful should we bo 
to Heaven that such lessons as these are not now required by 
us, and that the future docs not demaud such hard discipline 
in order that wo may be prepared to meet it. But the 
free institutions which wc are called upon to receive and 
maintain — these demand of us, from our earliest youth, thoso 
habits of laborious and patient application which will consti- 
tute our fittest preparation. They require that we should, 
among our first lessons, learn not to shrink either from the 
pain, or from the length and nrduousness of duty. If our 
destiny is to be sublime, our studies must be severe. Liberty 
is not a treasure which can be acquired or defended 4 by 
those who set a disproportionate value on personal ease and 
gratification ; and if ever man attains it after having toiled 
for it under the influence merely ot luxurious or impatient 
feelings, it denies to him those honours and advantages which 
he expected to gain from its possession. It was the error of 
the preceding age that, while it aimed at urging the minds 
of men into a wider and more active career, it yet fostered 
the impression that all was then to, become easy, that study 
would be transformed into amusement, and that obstacles 
were removed from the first steps of a life that was to issue 
in something great and impr 'stave. The effeminate weakness 
of such sentiments were relics if the feebleness ot times when 
liberty did not exist. We who \ve in the present day, know 
that freedom requires from the nan who would enjoy it a 
sterner exercise of his powers. We know that it allows 
neither indolence ot soul nor fickecness of mmd, and that 



20 


NECESSITY OF HARD STUDY. 


those generations which devote their youth to laborious study 
can alone secure liberty for their manhood. Tou will find, 
gentlemen, as you watch the development of the political 
institutions of Europe, that the experience of all ages confirms 
this of our own. You will not find that those grand designs 
that have been formed for the promotion of truth, justice, 
and progress, have ever emanated from the abode of sloth, 
of frivolity, and antipathy to all that demands labour and 
patience. As you trace back such enterprises to their source, 
you will alwn} s find there, serious aspect and grave determi- 
nation, existing, so to speak, in their early life. Only by men 
formed in this mould have public laws and liberties been 
defended. They have, according os the wants of their age 
impelled them, resisted disorder or oppression. In the 
gravity of their own life and thoughts they have found a true 
measure of their own dignity, and, m their own, of the dignity 
of humanity. And, gentlemen, do not doubt, in following 
their example, of achieving also their success. You will soon 
become convinced that, in spite of the tests to which it has 
been exposed, our age is not among the most unrestrained 
that have existed. You will see that patriotism, a respect 
for law and order, a reverence for all that is just and sacred, 
have often been purchased at a far heavier price, and have 
called for severer self-denial. You will find that there is as 
much feebleness as ingratitude in the disposition that is 
intimidated and discouraged by the sight or obstacles which 
still present themselves, when obstacles of a far more formid- 
able character have not wearied the resolution of noblo men 
of former times. And thus, while early exercising your 
minds iu all those habits w r hich will prepare man for the 
duties of an exalted destiny, you will meet with nothing that 
will not continually deepen your attachment to your age and 
to your country. t 

So far as I myself am concerned, may I be allowed, gen- 
tlemen, in entering with you to-day upon the study of the 
ancient political institutions of Europe, to congratulate my- 
self on being able to approach the subject with the liberty 
that is suitable to it. It was in w orks of a similar character 
that I commenced my intellectual life. But at that time 
the public exposition of sucb facts and of the ideas related 
to them, was hardly permitted. Power had arrived at that 
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condition in which it fears equally any representation of tho 
oppression of peoples, and of their efforts to obtain liberty ; 
os if it must necessarily meet in these two scries of historical 
reminiscences at once the condemnation of its past acts, and 
the prediction of its future perils. We are no longer in this 
deplorable position ; tho institutions which Prance has re- 
ceived from its sovereign have liberated at once the present 
and the past. Such is the moral strength possessed by a 
legitimate and constitutional monarchy, tlmt it trembles 
neither nt the recitals of history nor at the criticisms of rea- 
son. It is based upon truth, — and truth is consequently 
neither hostile nor dangerous to it. AVIlerever all the wants 
of society are recognised, and all its rights give each other 
mutual sanction and support, facts present only lessons of uti- 
lity, and no longer hint at unwelcome allusions. Tho volume 
of history can now bo spread out before us ; and wherever 
wc find the coincidence of legitimacy and constitutional 
order, we shall behold the prosperity both of governments 
and of peoples — the dignity of power ennobled and sustained 
by the dignity of obedience. In all positions, and however 
groat may be the interval which separates them, wo shall see 
man rendering honour to man ; we shall sec authority and 
liberty mutually regarding one another with that conside- 
ration and respect which can alone unite them in lasting 
connexion and guarantee their continued harmony. Let us 
congratulate ourselves, gentlemen, that wc are living at a 
time in which tins tutelary alliance has become a necessity, — 
in which force without justice could only bo an ephemeral 
power. The times to which we shall direct our attention 
experienced a harder lot; they more than once beheld 
despotism root itself deeply in its position,, and at tho samo 
time saw injustice assert its claim to a lasting rule. We, 
gentlemen, who have seen £0 many and diversified forms of 
oppression,— we have seen them all fall into decay. Neither 
their most furious violence, nor their most imposing lustre, 
have suilicod to preserve them from the corruption that is in- 
herent in their nature ; and we have at length entered upon 
an order of things which admits neither the oppression of force 
which usurps power, nor that of anarchy which destroys it. 
Let us, gentlemen, reap all the advantages connected* with 
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such an order let us .show our respect for the distinguished 
author of this Charter by approving ourselves worthy of 
receiving, and capable of employing, the noble institutions 
which he has founded. Our gratitude can offer no purer 
homage. 
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Lectube II. 

General character of political institutions in Europe, from the fourth 
to the eleventh centuiy — Political sterility of the Roman Empire. 
— Progress of the Germanic invasions. — Sketch of the history of 
the Anglo-Saxons. 

I have divided the history of the political institutions of 
modem Europe into four great epochs, the first of which 
extends from the fourth to the eleventh century. This long 
interval was required to introduce a little light and fixity 
into the changeful chaos of those new empires which the 
successive invasions of the Roman territory by the bar- 
barians had called into being, and whence issued those 
mighty states whoso destiny constitutes the lustoiy of 
jnodern Europe. The essential characteristics of this epoch 
arc : the confhct and fusion of Germanic customs with Roman 
institutions, the attempt to establish monarchical govern- 
ment, and tho formation of the feudal regime. No general 
system of political institutions then existed ; no great domi- 
nant influence can be discerned; all waa local, individual, 
confused, obscure. A multitude of principles and forces, 
mingling and acting (as it were) by chance, were engaged 
in conflict to resolve a question of which men were com- 
pletely ignorant, and tho secret of which God alono pos- 
sessed. This question was: What form of government 
would issue from all these different elements, brought so 
violently into contact with each other. Eiv^ centuries 
elapsed before the question was decided, and then feudalism 
was the social state of Europe. 

Before entering, however, upon the histoiy of institutions, 
let me say a few words upon the progress of the fall of the 
Roman Empire, and of the Invasions of tho barbarians. 

From the accession of Augustus to tho death of Theo- 
dosius the Great, the Roman Empire, in spite of its great- 
ness, presents a general character of impotence and sterility. 
Its institutions, its government, its philosophy, its litera- 
ture, indeed everything connected with it, Dears this sad 
impress ; even the minds of its most illustrious citizens were 
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confined to a circle of antiquated ideas, and wasted in rain 
regrets for the virtues and glories of the Republic. The 
fermentation of new ideas produces no decadence; but 
when, in a great empire, society, feeling itself oppressed and 
diseased, can conceive no new hopes, no grand iaeas, — when, 
instead of pressing onwards towards the future, it invokes 
only the recollections and images of the post, — then thero 
is a real decline ; it matters not how long the state is in 
faJlinp, its ruin is thenceforward continuous and inevitable. 
The fall of the Roman Empire occupied fifteen centuries ; 
and for fifteen centuries it continued to decline, until its 
downfall was consummated by the capturo of Constantinople 
by the Turks. During this long period, no new idea, no 
regenerative principle, was employed to reinvigorate the life 
of the government; it was sustained by its own mass. 
Towards the end of the third century, wnen the universal 
servitude seemed to bo most firmly established, imperial 
despotism began to feel the precariousness of its position^ 
ana the necessity for organization. Diocletian created a 
vast system of administration. Throughout this immense 
machine, he established underworks in harmony with the 
principle of his government; he regulated the action of 
the central power in the provinces, and surrounded himself 
with a brilliant and puissant court : but he did not rekindle 
the moral life of the Empire; he merely organized more 
perfectly a material resistance to tho principles of destruc- 
tion which were undermining it ; and it was with this 
organization that, first in the West as well as in the East, 
ana afterwards in the East alone, the Empire was able to 
struggle on, from the fourth to the fifteenth century. Theo- 
dosius the ttreat, who died in 395, was the last emperor who 

« hcld and skilfullymanaged the heterogeneous bundle 
Roman power. He was truly a great man ; for great 
men appear in disgraceful times, as well as in times of suc- 
cess ; and Theodosius was still *tho master of the Roman 
world. , As soon as ho was dead, the dissolution broke out, 
under ? his sons Honorius and Arcadius.* There was now 
nq^pfu unity or central force in the government; Rome 

'Honorius succeeded peaceably to the sovereignty of the West, 
Ufefeh he had received from his father in the preceding year ; while his 
alder brother Arcadius obtained possession of the East. 
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{gradually abandoned her provinces — Great Britain, Armo- 
rica,* and Narbonncse Gaul.f Honorius informed the 
Bntons that he should govern them no longer; and directed 
the inhabitants of Narbonnese Gaul to elect deputies to 
meet at Arles, and take upon themselves the government of 
their country. The Empire had becomo a body destitute of 
sap and vigour; and m order to prolong the life of tho 
trunk, it was necessary to lop on the branches. But, 
although despotism was withdrawn from theso provinces, 
servitude remained. It is not easy to return at once to 
liberty and to political life; and these people, cast upon 
their own resources, were unable to defend themselves. 
Great Britain, though more populous than tho north of 
Scotland, was unable to repel a few hordes of Piets and 
Scots, who, every month, descended from their mountainous 
abodes, and ravaged the British territory. The Britons 
besought tho Emperor’s assistance, and lie sent them a 
legion, which hail no difficulty in overcoming enemies who 
fled before it; but it was soon withdrawn. After its 
departure, the incursions recommenced, and Britain again 
implored the Emperor’s aid. Honorius sent another legion ; 
but told the suppliants that they must provide for them- 
selves in future, lor he would send them no more soldiers. 
Tho victorious legion left the country to return no more, 
and Britain, assailed on all sides by bands of barbarians, 
exhausted its energies in vain entreaties for deliverance. 
There still exists a letter, entitled Qemitus Britanndm , in 
which tho unfortunate inhabitants of that country depict 
their deplorable condition to A£tius, tho Patrician of Gaul. 
M The barbarians,” they wrote, “ drive us to the sea, and the 
sea drives us back to tho barbarians ; so that, between the 
two, we must be either slaughtered or drowned.” With 
patriotic susceptibility, some English writers — among others 
Mr. Sharon Turner, in liis History of the Anglo- Saxons, J— 
have cast doubts upon the authenticity of this letter, as if 

* The counfciy on tho north-west coast of Gaul, from the Loire to 
the Seine. 

f The Soman province in the south of Gaul, so called from its chief 
city, Narbo or Narbonne ; Cresar calls it simply Provincial and hcuco 
comes the modem name of Provence. 

£ Turner’s History of the Anglo-Saxons, vol. i., pp. 180-181. 
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the honour of England were at all involved in the weak* 
nesses of the Britons of the fourth century. However this 
may be, and whether bis aid were besought or not, the 
Emperor, had other matters to attend to, and left the 
Britons to themselves. He abandoned, in like manner, Nar- 
bonnese Gaul and Armorica. This last province, which was 
less corrupted by the influence of Boman civilization, dis- 
played greater energy than the other two. It took measures 
for ifc. own defence, by forming a kind of federative league 
against maritime invasions. Spain, which was also deserted, 
endeavoured to maintain itself in the same manner against 
attacks of the same nature ; but acted with little vigour, and 
met with small success. In Great Britain, os well as in 
Gaul, the Boman government had destroyed the energy of 
their native independence, and had substituted in its stead 
nothing but its own artificial and despotic organization. 
When the Bomans withdrew, the children of the Gauls, 
inhabiting Boman cities, were incapablo alike of self-govern- 
ment or self-defence, and fell an' easy prey to a few bonds 
of foreign marauders, who had como in search of booty 
and adventures. Let us briefly glance at the progress of 
their conquests. 

No determinate epoch can be accurately assigned to the 
first invasions of the Germans. In all ages, their hordes 
wero wont to descend from their forest-fastnesses into coun- 
tries less wild and more cultivated than their own. Among 
their early irruptions, the first regarding wliich we have any 
precise historical information is that of the Cimbri and 
Teutones, who, three hundred thousand in number, ravaged 
Italy during the time of Marius.* From the age of Augus- 
tus to the fifth century, these invasions continued, but were 
very unequal in importance. Bands of men, unable to find 
means of subsistence in their own country, entered the 
imperial territory, and pillaged as they went ; their fete was 

E event of a battle; they were dispersed or 
» defeat, or, if victorious, they took possession 
which pleased them. Frequently, also, they 
ountry by the consent of the emperors. In 
ry, Probus received three or four thousand 

11. Marius finally defeated the Teutones at Aix, in 
the Cimbri, near Vercelli, in the year 101. 
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Franks into Auvergne. A band of Alans took up their resi- 
dence in the neighbourhood of Orleans ; there was a colony 
of Goths in Thrace, and another of Vandals in Lorraine. 
Those of the barbarian warriors who preferred war and 
pillage to a fixed habitation, entered the Roman armies. 
Their chieftains became generals, and even supplied the 
imperial court with ministers of state. Thus the barbarians 
were everywhere settled in the country, serving in the 
armies, surrounding the person of the prince; formidable 
allies, whose assistance the w eakness of the empire was forced 
to accept, and who were destined to increase in power and 
influence in proportion as the imperial power decayed, 

As soon as tho Roman government, by abandoning several 
of its provinces, proclaimed its inability to maintain its own' 
integrity, the question was decided, — the empire passed to 
the Germans. During the interval which elapsed between 
the beginning of the fifth and the end of the sixth century, 
they founded eight great monarchies, some of which were 
established by force, whilst others received the partial assent 
of the emperors. 

In 409, tho Vandals, Alans, and Suevi, after having 
ravaged Gaul, and crossed the Pyrenees, founded by armed 
force, in Spain, three monarchies, which were speedily incor- 

S orated into one ; .and this one, in its turn, was, ere long, 
estroyed by the Visigoths. 

In 429, the Vandals passed from Spain into .Africa, and 
founded a monarchy, which was overthrown by BeJisorms. 

In 414, tlie Burgundians founded a kiugdoni in Gaul, with 
the consent of the emperors. 

In 416, the Visigoths penetrated into Southern Gaul, 
where they founded the kingdom of Aquitaine; and entered 
by the north-east into Spain, where they settled, after having 
destroyed the monarchy of the Suevi. 

In 450, the Saxons, led by lien gist and Horsa, invaded 
Great Britain, and founded the Saxon Heptarchy. 

In 476, the Heruli, under the command of Odoacer, 
founded a monarchy in Italy. 

In 481, the Franks, with Clovis at their head, established 
themselves in Gaul. 

In 568, the Lombards, under the eommand of Alboin, 
conquered Italy in their turn, and founded a monarchy. 
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I do not propose to write the history of these monarchies ; 
but I shall endeavour to delineate their leading institutions and 
their social condition. Iu the first place, however, 1 shall say 
a few words on the method of their foundation. We must not 
suppose that there was, in evciy instance, a cession or com- 
plete abandonment of sovereignty by the Homan empire. Tho 
residence of a barbarian chieftain m the country was recog- 
nised as a fact. He continued to command his own warriors, 
but nc legal authority was granted him over the old inhabi- 
tants. The cities long maintained their connexion with Rome ; 
several of them remained municipalities, and continued to 
appoint their own magistrates. Several towns in Spain, 
while the country was under the dominion of the Visigoths, 
received their civic rulers from Constantinople. The empe- 
rors, though daily despoiled of some new territory, never- 
theless retained, m almost every quarter, an appearance of 
empire. Thus we find them conferring on the Prankish 
kings the titles of Patrician of Gaul, and of Consul. This 
was their protest against the invasion. In scarcely any 
case was there a transference of sovereign rights. Societies, 
when abandoned by their government, either received a new 
one at the hands oi‘ the victor, or endeavoured to create one 
for themselves. , 

Among these rising states, I shall first refer to the Anglo- 
Saxons ; then I shall pass on to the Pranks ; and, finally, to 
the Visigoths in Spain. I have selected these three nations, 
because, among them, the institutions of this period are 
most distinctly marked. The Anglo-Saxons, especially, were 
placed in a position most favourable for this rapid and com- 
plete development. Not only were they more isolated than 
other peoples ; they were also less disturbed by continual 
invasions of a formidable character. They soon became solo 
masters of tho country. Tho Britons were almost extermi- 
nated; some of them retired into Cornwall, Wales, and 
Armorica; the others were dispersed, or reduced to servi- 
tude. The Anglo-Saxons, moveover, were less under tho 
influence of tho old Roman institutions. Among modem 
nations, they are the people who,* so' To speak, have lived 
most upon their own resources, and given birth to their own 
civilization. This character is discernible in their whole 
histoiy, and even in their literature. The Creek and Latin 
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classics have produced but little effect upon them ; primitive 
and national customs have maintained their sway in England, 
and received on almost unmixed development. Among tho 
Pranks and Visigoths, the old Germanic national assemblies 
were either suspended for a long period, or entirely trans- 
formed ; among the Anglo-Saxons, they never ceased ; year 
after year, they occurred to perpetuate ancient recollections, 
and to exert a direct influence upon the government. It 
was, then, among the Anglo-Saxons, that, from the fifth to 
the eleventh century, institutions received tho most natural 
and complete development. This fact has induced me to 
commence our studies with their history. 

Let me briefly refer to the events w Inch occurred during 
the period of tho Anglo-Saxon Heptarchy. Prom 426 to 
450, the Britons, left to themselves, struggled as they could 
against the inhabitants of the north of {Scotland. In 449, 
some Saxons from the banks of the Elbe disembarked upon 
the island. This descent w as neither novel nor unforeseen. 
It was a fact so ancient, that tho Homan emperors had 
appointed a magistrate — comes hi Ions Saxonin —whose spe- 
cial duty it was to provide for the defence of the coast. It 
is affirmed, and llume lias repeated the statement, that this 
Saxon expedition had been summoned by Vortigcm, who 
was then chief of tho Britons, to assist him against tho 
Piets and Scots. This appears to me neither natural nor 
probable ; and I find m the chronicler Nennius, a passage 
which completely disproves tho assertion : “ Meanwhile,” lie 
says, “there arrived from Germany three vessels full of 
JSaxon exiles.” # They came therefore spontaneously, ac- 
cording to their custom. The Bn tons, reduced to extremi- 
ties by their untiring enemies, tho Piets and Scots, endea- 
voured at firdt to use the Saxons against them. But tho 
ncw-comers quickly discovered their strength, attempted 
tho conquest of tho country which they had promised to 
defend, and succeeded in their Attempt. The Britons re- 
sisted, and even displayed somewhat of the energy of their 
ancestors, under King Arthur and other leaders. A long 
time elapsed before they w ere finally subjugated or expelled. 
During the period from 455 to 582, the Saxons founded tho 
seven or eight kingdoms which composed the Heptarchy, or 
* Nennius cap- 31. 
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the Octarchy, as Mr. Sharon Turner maintains. 1 * The king- 
dom of Kent was the first, founded by Hengist. The others 
were the kingdoms of Sussex, Wessex, Essex, Northumber- 
land (or Bemicia and Deira), East Anglia, and Mercia. 
This division continued until the year 800 . At that time, 
Egbert, King of Wessex, attempted to subjugate the other 
kingdoms, and succeeded in reducing five under his sway ; 
but Northumberland and Mercia continued separate, though 
subo: dinnte kingdoms, until the end of the ninth century. 

It was at this period that the Danes and Normans mode 
their way into England : they long contested the possession 
of the country with the Saxons; and, at the accession oi' 
Alfred, the last new-comers held sway almost all over the 
land. Ton are all acquainted with the history of this 
monarch, the greatest of the kings of England. In the 
marshes where he hud been compelled to seek refuge from 
the pursuit of his enemies, he formed his plans for the deli- 
verance of lus country. Disguised as a harper, he entered 
the Danish camp for the purpose of learning the amount of 
their forces ; and finally reconquered his kingdom, after a 
protracted struggle. Kostored thus to his throne, Alfred 
laid the foundation of English institutions, or rather, he 
reduced them to order, and gave them authority. It is the 
custom, however, to date their origin from him; and 
his reign is an era in English legislation. Alfred is a 
glorious instance of a truth exemplified by Gustavus Vasa 
and Henry IV. of Franco in later times, namely, that tho 
greatest princes arc those who, though bom to the throne, 
aro nevertheless obliged to conquer Its possession. To their 
acknowledged right they thus join ample proof of their 
merit. They have lived as common individuals in the midst 
of their people; and have thus become better men and 
better kings. 

After the death of Alfred, the Danes, Whoso conquests 
hod been suspended onlv by the victories of that prince, 
gained possession of England Canute the Great took 
possession of the throne ; but he reigned with moderation, 
and did not change tho laws of the country. This wisdom 
on tjta part of the conqueror mitigated the animosity of tho 
ropquisned; and the Danes and Saxons agreed so well 
* History of the Anglo-Saxons, vol. i. j 320 . 
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together, that, not long after the death of Canute the Great, 
the old dynasty re-ascended the throne. Edward the 
Confessor collected together the old Saxon laws ; on this 
account, he is still respected in England as a national legis- 
lator. But the collection of laws which now exists under his 
name was not made by him ; that which he composed has 
unfortunately been lost. 

During the reign of Edward the Confessor, a striking 
exemplification was given of the power of some of the 
nobles, who were in fact, if not in right, rivals of their 
monarch. Earl Godwin was so powerful that he, so to 
speak, allowed Edward to ascend the throne, on condition 
that he should marry his daughter. At his death, his son 
Harold succeeded him, and increased his authority. Harold's 
influence extended all over the kingdom, and he only awaited 
the king's death to take possession of the crown. When 
Edward died, Harold naturally succeeded to throne. No one 
in England contested his usurpation. But William the 
Bastard, Duke of Normandy, one of his distant relations, 
alleged that Edward had bequeathed the crown to him by 
will. He crossed the sea to maintain his pretended rights, 
and, on the 14 th of October, 10 fi 6 , he gave battle to Harold, 
at Hastings. Harold was left dead on the field. William 
the Conqueror introduced into England the feudal institu- 
tions which wen) then in full vigour m Normandy. Tho 
reciprocal relations of persons might have conduced, m 
England, to the establishment of this system, and had pre- 
pared the wav for it ; but the legal and hierarchical subor- 
dination of land had not y<r 4 uken firm hold m that country. 
The conquest of William o' (Normandy disturbed the natural 
course of tho old Anglo-Saxon institutions, and mingled 
therewith foreign elements which had already been developed, 
among the Normans, by their position in Gaul, in the midst 
of Homan cities, and a Roman population. We shall pre- 
sently see what decisive influence this circumstance exerted 
over the political development of England. 
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Lictujie III. 

Subject of the lecture — A knowledge of the state of persons noeossary 

.to the proper study of institutions.— Essential diflcrcinc Wturcu 
antiquity and modem societies, iib regards the elahsilication ot mh-uiI 
conditions. — State of person^ among the Anglo-Saxons — Thanes 
and CeorlB. — Central and local institutions. — Predominant of the 
latter among the Anglo-Saxons.— its oausc. 

In my preceding lecture, I gave u general outline of tlic 
decay of the Homan empire, and of the' progress of tin* bar- 
barian invasions ; and 1 enumerated the principal events iu 
the history of the Anglo-Saxons in England. 1 now * nmo 
to their institutions, which form the subject of my present 
lecture. 

When wo aro about to speak of the instil n lions of a 
country at any given period, we must first understand what 
wasJ the state of persons in that country at that period ; for 
words arc very acceptive. History, when speaking of the 
English nation or the Spanish nation, comprises under i hat 
name nil the individuals who inhabit the country ; but when 
we examine into the real si ate of the case, we quickly dis- 
cover that the facts which history applies to an entire 
country, actually belong only to a \ciy small section of its 
inhabitants. It is the work of nvili/alion to raise up, from 
time to time, a greater number of men to take an active part 
in the great events winch agitate the society of w Inch they 
are members As civilization advances, it reaches new 
classes of individuals, and gives them a place in history. 
The different conditions of society thus tend, not to con- 
fusion, but to arrangement, under different forms and in 
different degrees, in that superior region of society by which 
history is made. 

The firBt question to be solved, then, is that of the state 
of persons ; wo must precisely understand w hich are those 
classes that really figure in history. Then will occur this 
other question: What are the institutions in accordance 
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with which that political nation acts, which alone furnishes 
ttubject-matter for history ? 

When wo address the first question to antiquity, wo find, 
as in Modem Europe, one great classification: freemen and 
slaies. But there is this difference that, in antiquity, 
tdm cry continued stationary and immutable. Its unchange- 
able uiW\, in this particular, was one of the principal charac- 
teristics of ancient civilization. Individuals were emanci- 
pated ; hut the great mass of slaves remained in bondage, 
ou’rlastiiigly condemned to the same social nonentity. In 
Modern Europe, social conditions have been in a state of 
perpetual fluctuation i numerous masses of men have fallen 
into slavery, while others have emerged therefrom ; and this 
alternation of liberty and servitude is a novel and important 
fait in the histor> of cnili/atiou. 

What was the condition of persons amoug the Anglo- 
Saxons ? Here, as elsewhere, we at first perceive the two 
gre.it divisions of freemen and slaves. Tlio freemen, who are 
l be only active elements in history, were divided into two 
classes, thanes and ceorh The thanes were the proprietors of 
the soil, which was entirely at their disposal: hence the origin 
of freehold tenure The ceorls were men personally free, but 
possessing no lauded property. The thanes were subdivided 
into two classes; king’s thanes, and inferior thanes. This 
distinction is not merely a Just on cal fact ; tlio laws recog- 
nize those two divisions The composition for tho life of a 
king’s thane w r as twelve 1 hundred shillings, while for that of 
an inferior thane it was only si\ hundred. Here, as in ' 
other states which came nitu existence at this epoch, punish- 
ment was made proportionate, not only to the gravity of the 
offence, hut also to the rank of tho person injured. By the 
substitution of an indemnity for retaliation, a step was 
l aken by those peoples towards social justice. Early ideas 
of justice indict evil for evil, injury for injury; but tho 
highest point of its perfection is that decision of society 
which, embodying supreme reason and power, judges tho 
actions of men accused of crimes, and acquits or condemns 
them m the name of the Eternal Justice. In the sixth 
century, society did not inflict punishment ; life, like every- 
thing else, had its price ; and this price was shared between 
the family of tho dead man, the king, and tho judge. The 

D 
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penalty of crimo was as yet only tlie price paid for the 
renunciation of the right of revenue which belonged to every 
free man. Individuals who were injured, either in the pos- 
session of their goods, or in the life of their relatives, 
received a fixed composition from the guilty person. 

I have pointed out the legal distinction which subsisted 
between the king’s thanes and the inferior thanes ; but when 
wo seek to discover what constituted tho red difference 
of their condition, wo find that this difference was very 
vague, and belonged to the time when they all led a nomadic 
life, rather than to their settled agricultural existence. In 
Germany, or on leaving Germany, bands, more or loss 
numerous, united themselves to the company of some parti- 
cular chief or king. After the conquest of a country, 
those chiefs who wero nearest the king found themselves 
in a most favourable position for becoming largo landed 
proprietors. These wero called king’s thanes, because 
they belonged to tho royal band. But there was nothing 
to separate them essentially from tho other thanes. To 
be a king’s thane, it was necessary to possess about forty 
or fifty hides of land.* Bishops and abbots were admitted 
into this class. Tho inferior thanes were proprietors, pos- 
sessing less land, but able to dispose just as freely of tneir 
property as tho king’s thanes. Some writers have asserted 
that the king’s thanes were the nobles, and that the others 
were simple freemen. An attentive examination of Anglo- 
Saxon institutions will prove Hint there was no such dif- 
ference of position and lights between the two classes. It 
is a great error to expoct to meet with clearly defined ranks 
and conditions, at tho origin of society. Somo writers, how- 
ever, pretend to discover at the outset what time alone can 
introduce. "Wo meet with no nobility, constituting a supe- 
rior social condition, with recognized privileges : wo perceive 
only the causes which will progressively form a nobility, that 
is, will introduce inequality of power and the empire of the 
strong. Tho formation of a class of nobles has been the work 
of ages. An actual superiority, transmitted from father to son, 
has g||^ua]ly assumed tho form and characteristics of a right, 
f societies have not been long in existence, wo do not 
them social conditions thus distinctly marked, and 
* A hide of land was about 120 acres. 
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the royal family is tho only one. that can, with any reason, 
be termed noble. It generally derives its title from some 
religious filiation ; for instance, among nearly all tho peoples 
of the north, in Denmark, in Norway, and m England, the 
kings descended from Odin ,- and their divino origin gave 
high sanction to their power. 

Other writers have held that the relations which subsisted 
between the king’s thanes and tho inferior thanes were 
of a different nature, corresponding to tho feudal relations 
of lords and vassals. The king’s thanes, they say, were 
vassals of the king ; tho inferior thanes were vassals of the 
king’s vassals. We may certainly discover, in the connec- 
tion of these two classes of men, some of tho characteristics 
of feudalism. But feudalism, curb as was established on 
the Continent as well as in England, after the conquest by- 
William of Normandy, consisted essentially in tho simul- 
taneous hierarchy of lands and persons. Such were not 
the rudiments of feudalism discernible among the Anglo-i 
Saxons. As yet, the only hierarchy existing among them 
was of persons. -All the thanes held their lands in an 
equally free and independent manner. At a later period, 
feudalism received a more complete development ; from thel 
hierarchy of persons proceeded that of lands, and the latter 
soon predominated over the former. But this result was 
not manifested until after the Norman conquest. Before 
that period, there were no vassals properly so called, although 
the word vassus occurs in a biography of King Alfred. 
The causes which led to the subordination of persons, 
independently of their connection with land, are simple and 
may easily be conceived. When the barbarian chieftains 
entered the Roman territory, they possessed an influence 
over their companions winch they endeavoured to retain 
after their settlement. The Max on laws, with a view to 
bring this rudo and floating state of society into an orderly 
state, provided for the maintenance of this primitive 
hierarchy ; and compelled eveiy freeman who had attained 
the age of twelve years, to enrol himself in some corporation 
of individuals, in a tithing or a hundred, or else to place him- 
self under the patronage of a chieftain. This bond win so 
strong that the person who made tho engagement could not 
absent himself without the permission of thocaptnm of his 
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corporation, or of his chieftain. A foreigner even might 
not remain forty days on the English soil without enrolling 
himself in this manner. This spirit of subordination, this 
obligation of discipline, is ono of the principal characteristics 
of Anglo-Saxon legislation. AH those Kings who, after 
long-continued disorders, were desirous to reorganise society, 
exerted themselves to restore to vigorous operation these 
laws jf police and classification. They have been attri- 
buted io Alfred, but ho merely rc-enacted them. 

In my opinion, then, there is no legitimate ground for 
the doctrine that the relation of the king’s thanes to the 
inferior thanes, was a feudal relation. It was tho natural 
relationship which 'necessarily arose, at the origin of society, 
between the various degrees of power and wealth. The 
poor and tho weak lived under tlic surveillance and protec- 
tion of those who were richer and more powerful. 

As I have already observed, the freemen were divided into 
.two classes, — thanes and ceorls. I shall now speak of tho 
second class. The ceorls were freemen who lived on the estates 
of the thanes, and cultivated them. Their free condition lias 
.been called in question, wrongly, as I think,’ for various 
Reasons : 1st. The composition for the life of a ceorl was two 
hundred shillings, and the characteristic mark of his liberty 
is that a portion of thiB composition was paid to his 
family, and not to the proprietor of the estate on which he 
lived ; whereas, the composition for the life of a slave was 
always paid to his owner. 2nd. In the early times of the 
Saxon monarchy, the ceorls were able to leave tho land 
which they cultivated, whenever they pleased ; by degrees, 
however, they lost this liberty. 3rd. They had the right of 
bearing arms, and might go to war ; whereas, slaves did not 
possess this right. When Earl Godwin attacked King 
Eduard, he armed all tho ceorls on his estates; and, at the 
time of the Danish invasions, the ceorlB fought in defence of 
their country. 4th. They were also capable of possessing 
property, and when they owned five hides of land they passed 
into tho class of thanes, as did also merchants who had 
made three voyages to foreign lands. Henco the origin 
of thff English yeomanry. The yeoman is tho freeholder, 
who, possessing an income of forty shillings from land, 
votes at county elections, and may Bit on juries ; probua et 
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legalist homo. 5th. The ceorls were admitted to givo 
evidence, only, it is true, in matters which had reference to 
persons of their own class : whereas slaves did not possess 
this right. 6th. Nearly all the ceorls wero Saxons: wo 
find in a canon of the clergy of Northumberland, that a 
ceorl accused of a crime, must bring forward as witnesses 
twelve ceorls and twelve Britons. The ceorls, then, wore 
Saxons, and wero distinguished from the ancient inhabitants 
of the country. It is impossible that so large a proportion 
of the conquerors should have fiillcn so quickly into servitude. 
We may rather feci astonished that they had no landed 
property in the country, which they had just conquered. 
But Tacitus, with the accustomed truthfulness and vigour 
of his pencil, makes us readily understand this circumstance. 
In the forests of Gonnany, the barbarian warriors always 
lived around their chieftains, who had to suggest and 
command expeditions in times of activity, and to lodge and 
support their men in times of repose. The Bamo habits 
were kept up after the conquest of a country ; the properly 
acquired was not divided among all the victors. Every 
chieftain received a larger or smaller division of land, and 
lus folloAvers settled with him upon it. These men, aceus-f 
tomed to a w r andenng life, did not yet set a high value 
upon lauded property. Being still harassed, moreover, by 
tho ancient possessors of the soil, they found it necessary 
to keep together, and unite in their own defence. They 
formed species of camps around the dwelling of their 
chieftain, wdiose possessions, according to the ancient 
Saxon laws, were divided into two parts — inlands and out- 
lands. And it is. clear proof of tlio great difference then 
existing between the ceorls and the slaves, that tho latter 
alone cultivated the land adjoining the habitation of the 
chief, while the ceorls, aB a natural consequence of their 
personal freedom, tilled'the outlands. This state of things, 
however, could not last long. A largo number of the ceorls 
fell into servitude, and assumed the name of villeins (villain); 
while others acquired lands fpr themselves, and became the 
socmen of England. 

Summing up what we have said, we perceive, in the state of 
persons under the Anglo-Saxon monarchy, one great division 
into freemen and Blaves : and, among the freemen, another 
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distinction of thanes and ccorls. The thanes themselves are 
subdivided , into king’s thanes and inferior thanes. The 
former are largo landed proprietors, the latter hold smaller 
estates ; but both classes possess equal rights. The ccorls 
are freemen, without landed property, at least originally. 
Most of them fall into a stato of servitude. With regard to 
the slaves, we can say nothing except that they were very 
numerous, and were divided into domestic servants and rural 
serfs, or serfs of the glebe. The ancient inhabitants of the 
countiy did not all fall into servitude; somo of them retained 
their possessions, and a law of King Ina authorized them 
to appear before courts of justice. They might even pass 
into tne class of thanes if they possessed five hides of land. 

The thanes alone, to speak truly, played an active part in 
history. 

Passing now to the institutions which connected and 
governed these different classes, we find them to he of two 
kinds; central institutions, entirely in the hands of the 
thanes, the object of which was to secure the intervention of 
the nation in its own government ; and local institutions, 
which regulated those local interests and guarantees which 
^applied equally to all classes of the community. 

At tlie origin of Anglo-Saxon society, there existed non© 
but local institutions. In these are contained the most 
important guarantees for men whose l,ife never goes beyond 
the boundaries of their Helds. At such epochs, men are as 
yet uuacquainted with great social life ; and as the scope of 
institutions always corresponds to the scope of the aflairs 
and relations to winch they have reference, it follows that 
when relations are limited, institutions arc equally so. They 
continue local, because all interests are local ; there are very 
few, if any, general taxes and affairs of public concern ; the 
kings live, like their subjects, on the income derived from 
their estates. The proprietors care little about what is pass- 
ing at a distance. The idea of those great public agencies 
which regulate the affairs of all men, does not belong to the 
origin of societies. By degrees, in the midst of the chaos of 
the rising society, small aggregations are formed which feel 
the want of alliance and union with each other. They estab- 
lish amongst themselves an administration of justice, a public 
militia* a system of taxation and police. Boon, inequality 
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of strength is displayed among neighbouring aggregations. 
The strong tend to subjugate .the weak, ana usurp, at first, 
the rights of taxation and military service. Thus, political 
authority leaves the aggregations which first instituted it, 
to take a wider range. This system of centralization is not 
always imposed by forco : it sometimes has a more legiti- 
mate cause. In tunes of difficulty, a superior man appears 
who makes his influenco first felt in the society to which he 
belongs. When attacked, the society intrusts him with its 
defence. Neighbouring societies follow this example ; soon 
the powers granted in time of war are continued m time of 
peace, and remain concentrated in a single hand. This vic- 
torious power retains the right to levy men and money. These 
are the rights of which the movement of centralization first 
deprives small local societies ; they retain for a longer period 
the rights of administering justice, and establishing police 
regulations; they may even retain them for a very long 
while, and England oilers us many such examples. 

The preponderance of local institutions belongs to the 
infancy of societies. Cmlization incessantly tends to carry 

S ower still higher ; for power, when exorcised from a greater 
istonce, is generally more disinterested, and more capable 
of taking justico and reason for its solo guides. But fre- 
quently also, as it ascends, power forgets its origin and 
final destiny ; it forgets that it was founded to maintain all 
rights, to respect all liberties; and meeting with no further 
obstacles from the energy of local liberties, it becomes trans- 
formed into despotism. This result is not, how ever, necessary 
and fatal ; society, while labouring for the centralization of 
authority, may retain, or regain at a later period, certain prin- 
ciples of liberty. When central institutions have obtained 
too absolute a prcvalfnice, society begins to perceive the 
defects inherent in an edifice which is detached, as it were, 
from the soil on which it stands. Society then constructs 
upon itself the exact opposite of what it built before ; looks 
narrowly into tho private and local interests of winch it is 
composed ; duly appreciates their necessities and rights ; and, 
sending back to the different localities tho authorities which 
had been withdrawn therefrom, makes an appropriate distri- 
bution of power. When wo study the institutions of Fruncc, 
we shall bo presented with the greatest and dearest example 
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of this double history. Wo Bhall perceive the great French 
society formed from a multitude or little aggregations, and 
tending incessantly to the concentration of the different 
powers contained within it. One great revolution almost 
entire!; destroyed every vestige of our ancient local institu- 
tions, and led to tho centralization of all power. We now 
suffer from tho excesses of tliis system ; and having returned 
to just sentiments of practical liberty, wo arc desirous to 
restore to localities the life of which they have been deprived, 
and to resuscitato local institutions, with tho concurrcm-o 
and by tho action of tho central power itself. Great oscilla- 
tions like these constitute the social life of humanity, and 
the history of civilization. 
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Lectttud IV. 

Local institutions among the Anglo-Saxons. — Divisions of territory ; 
their ongin and double object. — Internal police of these local atao- 
emtions. — Importance of the county-courts; then composition and 
attributes. — Complex origin of the Jury*. — Central institutions of 
the Anglo-Saxons — The Wittcnagemot ; its composition, and thee 
principle on which it was based. — Increasing preponderance of the 
large landowners in the Anglo-Saxon xnunaichy. 

In my preceding lecture I pointed out llio causes of the 
special importance of local institutions, at that epoch in the 
development of civilization which now occupies our attention. 
I now proceed to examine into those institutions. 

They were of two kinds. Qne class bound man to a supe- 
rior, established a certain right of man over man, a personal 
pre-cminencc and subordination, which were the source of 
mut ual duties. On the Continent, this hierarchy of persons 
became the first principle of feudalism, which would perhaps 
have received only a very imperfect development in England, 
had not William the Conqueror transplanted it to that 
country in its complete state. The other class of local insti- 
tutions hound men of equal rank to each other, regulated 
their mutual relations, and defined their reciprocal rights and 
duties. The first class marked a relationship of protection 
and dependence; the second summoned all the inhabitants of 
the same territory, possessing the same rights and the same 
obligations, to deliberate in common upon affairs of common 
interest. These were the predominant institutions of the 
Anglo-Saxons. Norman feudalism could not entirely abolish 

them. 

At this period, England was divided into tithings, hundreds, 
and counties, i This division has been attributed to K mg 
Alfred : he seems to be the founder of all tbc legislation of 
this epoch, because it all issues in a fixed and precise form 
from his reign ; but he found it already in existence, and did 
nothing more than arrange it in a written code, lie did not, 

then, originate this division of territory, which appears to be 
based upon the ecclesiastical partition of the country. After 
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their settlement in Great Britain, the Saxons did not divide 
it into systematically determined portions, but adopted what 
they found already established. The portions of territory 
which were under the direction of the decanus , the decanus 
ruralis, and the bishop, formed respectively the tithing, the 
hundred, and the county. We must not, however, suppose 
that these names correspond precisely to realities. The 
tithings and hundreds wore not all equal in extent of soil 
and number of inhabitants. There wero sixty-five hundreds 
in Sussex, twenty-six in Yorkshire, and six in Lancashire. 
In the north of England, the hundreds bore another name ; 
they were called Wapentakes* Here the ecclesiastical divi- 
sion ceases, and a military circumscription prevailed, which 
still subsists in some counties. An analogous circumscrip- 
tion has continued to the present day in the Grisons, m 
Switzerland. 

These divisions of the soil had a double object On the 
one hand, they formed the most certain means of insming 
order "and discipline ; and on the other hand, they supplied 
the inhabitants with the most convenient method for trans- 
acting their public business in common. 

By a police regulation which I have already mentioned, cveiy 
free individual, above twelve years of age, was obliged to enrol 
himself in a certain association, winch he could not abandon 
without the permission of the chief. A stranger might not 
remain for more than two duys with a friend unless his host 
gave surety for him, and at the end of forty days he was 
compelled to place himself under the surveillance of some 
association. It is remarkable that the details of these laws 
of classification and subordination were almost the same 
in all those parts of the Roman Empire occupied by the 
barbarians — in Gaul and Spain, as well as in England. When 
one of the members of a special association had committed a 
crime, the association was obliged to bring him to trial. This 
point has given rise to much discussion among learned men. 
Some have maintained that the association was bail for its 

* From wapen, weapons, and tac, a touch, i. c. a shaking or striking 
of the arms ; or from the same wapen, and tac, a taking or receiving 
of the VMBal’B arms by a new lord in token of subjection ; or because tho 
people, in confirmation of union, touch the weapon of their lord. See 
Dlackstone, In trod., see. 4. and Holinshed, vol. v. p. 37. 
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members, not only for their appearance before the court of 
justice, but also for the crime which they might have com- 
mitted. I think that every Anglo-Saxon association was bouud 
only to bring the culprit to trial. If he had made his escape, 
the association liod to prove, sometimes by twelve and some- 
times by thirty witnesses, that it knew nothing of his where- 
abouts ; and it was fined only when it could not produce 
witnesses to prove that it had not abetted his escape. This 
obligation of every local corporation to pay for its guilty and 
absent members, existed also in Gaul at this time. The Gallic 
corporation was moreover answerable for the execution of 
the sentence : I do not think this was the case in England, 
where it was bound only to bring the culprit to trial. 

The Becond object of this division of the land was to 
appoint centres of union, where the inhabitants might 
discuss matters of common interest. In every county, and 
in every subdivision of a county, the landowners held meet- 
ings, at which they deliberated upou the affairs of the local 
association to winch they belonged. Originally, therefore, 
there existed not only county-courts, but also courts of 
hundred and courts of tithing, which frequently met. By 
degrees, as the circle of the interests of these little associar 
lions continually tended to become Larger, the courts of 
tithing fell into desuetude The courts of hundred survived 
for a longer period, and even now retain Rome shadow of 
existence. The Saxons, how over, dispersed over the country, 
and busied with their warbke and agricultural labours, 
gradually lost the habit of attending these meetings. Having 
scarcely any written rights to 'defend, and being seldom 
disturbed in their dwellings, the)' lived without anxiety fur a 
liberty which was never called m question. The principal 
guarantee of tho liberty of individuals at that timo was their 
isolation : the active surveillance which it requires, w'hen 
government exercises a direct and lrcqucnt influence upon 
the governed, would havo been to them a useless and 
fatiguing burden. It devolved upon tho kings to compel 
them, as it were, to keep up their old institutions. Athelstnno 
ordained that the county-courts should meet once in every 
three months. Few persons attended them, and it became 
necessary to grant further indulgence. The county-courts 
were allowed to assemble only twice a year. All holders of 
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land were entitled to attend their meetings. The matters 
discussed were the internal administration of the county, the 
maintenance of roads and bridges, the keeping in repair of 
the forts which the Romans had constructed to defend the 
country against the invasions of the Piets and Scots, and 
which were still used for the same purpose. All public 
business was transacted in the county-court, under the presi- 
dency of the alderman. At its meetings, military forces wero 
levied, justice was administered} and ecclesiastical affairs 
were treated of. All public acts, sales, manumissions, wills, 
were conducted before it, and the publicity of the assembly 
gave an authentic character to these deeds. Every act, 
however, was authenticated by a certain number of wit- 
nesses, and the deeds were afterwards transcribed and 
intercalated in the parish Bible. 

In these meetings, also, \vc discern tha origin of the Jury. 
When there was a trial to be decided, the alderman sent a 
number of freemen belonging to the same class as the con- 
tending parties, to the place where the dispute had occurred, 
in order to learn the facts of the case. These men were 
called assessors, and when they returned to the county-court, 
furnished with the necessary information, they naturally 
became the judges in the ease which they had investigated. 
The contending parties publicly pleaded their own cause, 
and were obliged to prove their right by witnesses, com - 
fmrgatores. It has been a question much debated whether 
: tho institution of the jury arose from these witnesses, or from 
the assessors. In my opinion, it was the product of neither 
I exclusively, but of both combined. The establishment of a 
great institution has nearly always something complex about 
it. The jury came into existence in some measure spon- 
taneously, from the amalgamation of tho different classes of 
persons who combined to investigate and decide the case. 
Under the Anglo-Saxon monarchy, it was not a very clearly 
defined institution. It was not universally in practice, its 
rules were frequently infringed' upon: and Alfred, who was 
the restorer of the ancient institutions of the country, hanged 
an alderman who had given judgment without tho co-operation 
of Ira assessors. 

The presidents of these different territorial subdivisions, 
m the county-courts, tho hundred-courts, and the tithing- 
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Courts, were at first elected by the landowners. I do not 
suppose the choice was mode by individual votes, but rather 
by a tacit consent riven to the personal influence of certain 
men. Sometimes, nowever, to repair long disorders, and 
destroy the injurious consequences of this influence, the 
central authonty interfered in the appointment of these 
magistrates. When Alfred had vanquished the Danes, ho 
was desirous to reform the abuses which the troubles of 
war had introduced into the administration of justice ; lie 
assumed the right of choosing the cenfetiarii and tithmg- 
men, and this novelty was so far from being considered an 
usurpation of tho rights of the nation, that contemporary 
historians praise the monarch for having given the people 
such good magistrates. The systematic conflict of tho 
rulers with the ruled had not yet commenced; the limits 
of their respective rights and duties were neither fixed 
nor recognised, and as power was not yet extravagant in its 
exactions, the people did not feel their rights attached; 
necessity, or temporary utility, were the tests which decided 
the value of a measure. We do not find that tho kings who 
succeeded Alfred retained this right of appointment. Under 
Edward the Confessor, tho county-magistrates were chosen 
by the landowners. Tho conquest of William the Norman 
destroyed, in great measure, these free customs. The aider- 
man, the centenarius, and the tithing-man, disappeared 
before the feudal lords, or became feudal lords themselves. 
Tho assemblies of freemen, however, still retained the right 
of appointing their respective officers. The sheriff was sub- 
stituted for the alderman, the centenarius merged in the 
high-constable, and the petty-con stable took the place of tho 
titliing-mon. Tlieso were the officers of the people, — the 
municipal officers. 

Such is a summary of tho local institutions which, under 
tho Anglo-Saxon monarchy, maintained the internal order 
of the state, and constituted the safeguards of public liberty. 
Vigorous institutions were they, which feudalism could not 
ouTthrow, and which produced, at a later period, repre- 
sentative goyomment in England, although they did not 
contain, as you will presently see, the true principle of 
representative government. 

Let us now pass to central institutions. Of these, there 
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were two among the Anglo-Saxons : the national assembly, 
and the royal office. 

Tacitus has described to you the general assemblies of the 
ancient Germans. At those meetings, nothing was decided 
without the consent of every freeman. Each individual 
possessed and exercised his own personal rights and influ- 
ence. The influence of the chiefs was great. The leaders 
of their men in war, they became, when their conquest was 
completed, the principal, indeed almost the sole, landed pro- 
prietors, and thus they retained among themselves, although 
the others wore not legally excluded, the practice of forming 
national assemblies. Each kingdom of the Saxon Heptarchy 
had its own, and it is probable that the thanes, or land- 
owners, enforced the adoption and execution of the resolu- 
tions of this assembly, among the ccorls who dwelt on their 
estates. When the Heptarchy was combined into a single 
kingdom, one general assembly alone was established; and 
as its meetings were held in a central locality, at a great 
distance from, many parts of the realm, tho large proprietors 
were the only persons who were able to attend regularly. 
This assembly was called the Witlen agemot. or the assembly 
of the wise men. From historical documents, we learn that 
it was composed of bishops, abbots, abbesses, dukes, and 
earls ; but we also find these words, the vagueness of which 
has given rise to very different explanations: “such a 
decision was taken coram pvocenbus aliommque fidelinm 
infinite multitudinc ” Snmo learned men, who arc partisans 
of absolute power, have inferred from this that it existed at 
the very origin of society ; and they assert that the name of 
the assembly, Wittcnagemot, was in itself sufficient to prove 
that it was composed only of the judges and delegates of the 
sovereign. Other writers, who aro zealous advocates of the 
rights of the people, have held tho opinion that this multi- 
tude of persons present were the representatives of the 
various counties and boroughs. I think that both these 
systems are false. As regards tho first, it is evident that 
the^e was no distinct class of judges at this period ; public 
functionaries were not then classified as they are now, and 
the egression wme men would apply equally to all those 
whose condition raised them above the ‘ vulgar herd.* With 
reference to the second system, I must say that no idea of 
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representation was entertained at that period. Whoever 
was entitled to attend the assembly went thither, and went 
in person. No proxies were allowod. No one was per- 
mitted to enter tho assembly in any name but his own. 
When we come to treat of the principles of representative 
government, we shall see that the formation of the ancient 
Germanic assemblies was based upon the principles of 
individual right, and of the sovereignty of the multitude, — 
principles from which representative government did not 
take its origin. Besides, the tow ns at this period were in 
so miscrablo a condition, that it was impossible for them to 
appoint representatives. York, the second city in Euglnnd, 
contained fourteen hundred and eighteen families, and Bath 
Sixty -four. A law of King Athelslanc declares that no one 
entered, or could enter, the assembly, except upon his own 
account; every proprietor possessing five hides of land, it 
says, and every merchant who has made three voyages to 
foreign countries, shall bo numbered among the thanes, and 
be admitted as such into the "\Vi Menage mot The inequality of 
conditions, however, continued to increase. Those national 
assemblies, in which, originally, all freemen were entitled to 
sit, soon became, as you have seen, restricted to lauded pro- 
prietors. By-and-byc, as power became centralized, and 
predominant influences gained greater strength, tho small 
proprietors ceased to use a right which had lost all value to 
them, and the large Ian do whits remained the undisputed 
masters of the field. The disproportion between tho two 
classes was so great, that a contest w T as impossible. As 
each man sat in Ins own name, each man brought his own 
personal influence and private interests with him. Tho 
general assembly became an arena for individual disputes. 
This was the necessary consequence of a principle, which, by 
summoning all persons to exercise tho same right, placed 
inequalities in that position which was most favourable to 
tho development of tbeir power and egotism. It is tho 
work of a widely different principle to seek out among the 
masses tho persons best fitted to represent them, to send 
these individuals to tho central assembly to provide for the 
safety of all rights in the name of justice, and thus to 
prevent tho evil consequences which must result from tho 
natural or social inequality of mankind, by creating a facti- 
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tions, but just, quality among their representatives, which 
loaves them only the legitimate influence of their talents 
and character. But the foundation of such a government is 
the work of ages. Nations, in their infancy, cannot possess 
it. The Anglo-Saxon monarchy was a continual conflict of 
individual interests, which was carried on in the Wit* 
tonagemot, as well as elsewhere, and its general tendency 
waa .0 tho continually increasing preponderance of large 
landed property. 



BUSINESS or THE WITTENAGEMOT. 


49 


Iectubb V. 

The Wittenagemot; its business and power. — Method of its convoca- 
l tion.— Vicisaitudcs of its chaiactcr and importance.— The kingly 

office among tho Anglo-Saxons. — Extent and progicss of the rojal 

power. 

Ve hay© already considered tho origin and composition 
of the Wittenagemot, or general asseiiibly of the Anglo- 
Saxons, it now remains for us to speak of its attributes and 
method of convocation. 

In the infancy of society, everything is confused and 
uncertain; there is as yet no fixed and precise lino of 
demarcation between the different powers in a state; and 
thus wo find that the attributes of the Wittenagemot were 
rather indefinite. There was no settled boundary at which 
its power ceased, and that of the monarchy commenced; 
both united to transact all the business of the nation, and, 
if wo would ascertain the part actually taken by the Wit- 
teuagemot in this business, wc must inquire of history what 
were its real attributes. 

The defence of tho kingdom was the chief business of the 
natioual assemblies. We must not suppose that the obliga- 
tion of military service is coeval only with feudalism; inde- 
pendently of every feudal bond, it was an obligation imposed 
on every freeman" in the nation, just as at the present day 
e\ery Trench citizen is bound to present himself for con- 
scription. Tho Wittenagemot ordered levies of the land- 
owners, who, in their turn, convoked tho freemen resident 
on their estates. 

Tho Wittenagemot also imposed taxes; at that period, 
however, there were hardly any public taxes ; the first was 
levied in consequence of the Ijauisli invasion, and the law 
winch imposed it expressly states that it received the con- 
sent of all the members present in tho Wittenagemot. 

The county-courts, as w’O have seen, provided for tho 
maintenance of the public roads, bridges, and forts. We 

E 
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learn from the deliberations of the Anglo-Saxon national 
assembly, that such matters fell under its cognizance also. 

As tho right of coining money did not belong exclusively 
to the king, out was also possessed by the church and by 
many powerful subjects, the Wittenageniot had the oversight 
of this matter, and prevented the debasement of the coinage. 

We also find it ratifying or annulling those acts of county- 
court j which had reference not to private mailers, but to 
aflairs of general importance 

The principle of the responsibility of the agents of power 
was not more clearly and firmly established m the Anglo- 
Saxon monarchy limn the other great principles of free 
government; but it was, nevertheless, confusedly practised. 
A vague fecliiig of justice pervaded these national assem- 
blies ; they repressed great abuses, hut frequently punished 
injustice by injustice. 

The Wittenageniot in England possessed a power which was 
not generally exercised by corresponding assemblies on the 
Continent ; it had the oversight of the royal domain. Origin- 
ally, tho kings lived, like other landowners, on the income 
derhed from their own pm ate estates. Their property was 
a private domain, which they managed as they pleased. As 
time rolled on, this domain became very largely augmented 
by confiscations ; but the kings, compelled to defend their 
tottering authority from the frequent attacks to which it was 
subjected, were incessantly diminishing their estates by gifts 
to powerful and formidable chiefs, frequently, also, w hen 
they were strong, they resumed the gifts which necessity 
had extorted from them. The little reliance to he placed 
upon these purely royal donations, unless they were ratified 
by the consent of the national assembly ; and tho knowledge 
that, if the king were permitted these forced dilapidations 
of his own domains, the Wittenageniot wotdd one day be 
obliged to repair them, and compensate the monarch for tho 
loss of his private estates, — w'ere tho reasons which led to 
the interference of tho national assembly in the adminis- 
tration of the royal domain. Tn Erunce, this domain did 
not fall so soon under tho influence of the national assem- 
blies, but remained for a much longer period tho private 
property of the kings. 

One* of tho most important attributes of the Witte- 
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nagemot was the direction of ecclesiastical affairs. Tho 
abbots and bishops, indeed all the high clergy, were mem- 
bers of this assembly. In rronce, although the clergy 
formed a part of the national assemblies, they treated iff 
their own affairs as a separate body, and communicated 
directly with the king. In England, ecclesiastical matters, 
like all other business, were discussed in the general assem- 
bly For instance, w hen missionaries from Koine came to 
invite the kings of the Heptarchy to embrace the Christian 
religion, the kings replied that tliey must ask the consent 
of the Wittenagcmot. In Sweden, the king, who had 
already become a convert himself, proposed to the assembled 
Diet to adopt Christianity. The Diet sanctioned the new 
religion, but retained the old creed, and this simultaneous 
practice of the two religions lasted for a considerable time. 
The Wittenagcmot had not always to discuss such important 
matters as the conversion of the nation ; it appointed bishops, 
and ordained or sanctioned the foundation of abbeys and 
monasteries. 

The last business of the Anglo-Saxon national assembly 
was to receive complaints and petitions m denunciation of 
abuses. It thus became sometimes a judicial court, adjudi- 
cating on the appeals of large landowners; but it scidom 
appears in this character: it was especially a political 
assembly, whilst, on the Continent, the national assembly 
frequently acted as a judicial tribunal. 

I have now pointed out the various functions of the 
Wittenagcmot, and you have been able, from the acts of 
that assembly, to form a tolerably accurate idea of it. 
As regards its convocation, originally its meetings w'ero 
frequent, but in order not to fatigue its members too much, 
it became necessary to reduce the meetings to two, held in 
spring and autumn, as on the Continent. The light of con- 
voking tho Wittenagcmot became, ere long, one of the 
prerogatives of the crown. This abandonment of so impor- 
tant a privilege is very characteristic of an age in which 
political prudence is unknown, and distrust is manifested 
only at rare intervals, and then by revolt. It seemed 
natural that tho king, the direct centre of all the interests 
and necessities of the nation, should convoke the assembly 
for exigencies with W'liicli ho was better acquainted than 
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any other person; at his death, the large landownero 
assembled 4 spontaneously, to deliberate on a change of 
dynasty or the arrangement of the succession. 

The inviolability of the members of the Wittenagemot 
was recognized from the day on which they set out to 
attend the assembly, till the day on which they returned 
home again, provided they were not notorious brigands. 

Sunming up what I have said, the general assembly of 
the Anglo-Saxons, as of most of the German nations, was, 
in Germany, composed of every freeman ; after the conquest, 
it consisted only of the landowners ; and, towards the end 
of the monarchy, it was attended by none but the most 
wealthy proprietors. Each man came in his own right, 
and on his own behalf j according to a charter of King 
Alhejaianc, he might send a proxy in his place. This irre- 
fragable mark of individual right still exists in England. 
In tlio House of Peers, every peer may vote by pi pxy and 
in hm own name. It is from the Wittenagemot, in this last 
phaso of its existence, and from the rights of suzerainty 
which Norman feudalism conferred on the king over tho 
great barons, who held their titles directly from him, that 
the English House of Peers, os it now exists, derives 
its origin. In tho Wittenagemot of the last age of the 
Anglo-Saxon monarchy, we can discern neither of the two 
elements which composed the House of Commons at a later 
period. The towns nad hardly any existence, and could not, 
therefore, send deputies : the counties had never sent any. 
Tho Wittenagemot was only an assembly of the powerful 
men of the state, who came on their own account, and in 
their own personal right. Most other persons neglected 
rights which were too diflicult for them to exercise, and the 
real impotence of which they felt ; by neglecting to exer- 
cise them, they eventually lost them ; and when the exigencies 
of liberty occurred to agitate a more advanced and less 
contented state of society, a new Labour was necessary to 
restore to the citizens, rights which they had allowea to 
perish, through the want of necessity and capacity. 

TI10 second of the central institutions of tho Anglo- 
Saxons, was the kingly office. An important fact has 
distinguished the formation of all states of Germanic 
origin, and this is, tho speedy establishment of hereditary 
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monarchy, — which was the dominant character of this institu- 
tion at this period, whatever mixture of election may be 
discerned therein. • The causes of this are simple. In 
warlike tribes, there is, in war at least, a single chieftain ; 
the man of greatest valour and largest experience, says to 
his comrades, u Come with me — I will lead you where you 
may obtain rich booty his proposition is accepted, and by 
common consent lie becomes the leader of the expedition. 
Thus, at the origin of society, power is not conferred ; he 
who is able to do so, assumes it by the consent of the others. 
There is no election properly so called, but only a recogni- 
tion of authority. The leader who has conducted one or 
more fortunate expeditions, obtains great importance by 
success; his influence increases with time, and he hands 
down to his family the influence and power which lm has 
acquired. This family, thus invested with an actual 
Superiority, gains a natural habit of command, which the 
others soon grow accustomed to acknowledge. Among the 
Germans, moreover, th'c idea of religious filiation contributed 
powerfully to the establishment of hereditary monarchy. 
It was almost a national duty to choose kings from the 
divine race ; and all tlio royal families were descendants of 
Odin. 

Thus hereditary monarchy prevailed among these peoples; 
but choice among the members of the royal family Jong 
existed. It was indispensably necessary that the king 
should be a capable man, in a state of society in which 
men were as jrct ignorant of the artificial means which supply 
the deficiencies of royal ineapacii v. Thus Allred himselt did 
not Bimply found his right to tlio throne on a will of his 
lather, and an agreement with his brother ; but ho based it 
especially upon the consent of all the large proprietors of 
the kingdom of Wessex. Force sometimes gave severe 
•checks, to hereditary right; but the usurpation of the 
throne was always associated with the idea of tho violation 
of a right, and tlio usurpers invariably strove to atone for 
this violation, by marriage with one of the legitimate race. 

The kings, under tho Anglo-Saxon monarchy, were at first 
called Heretogg f, leaders of armies ; but it is a mistake, to 
explain and limit their prerogatives by the name which they 
bore. The power of arms was then so great, and all other 
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powers seemed so inferior and subject to it, that they all fo- 
under the generic term which contained within itself nearly 
every idea of force and empire. The most different powers 
were embraced under this single denomination, and wc 
must not suppose that tho kings limited their functions to 
those which it seems to indicate ; the Anglo-Saxon kings 
were not merely military loaders ; they managed all the 
internal administration of tho realm, in concert with the 
Witaenagcmol. Their attributes were not more determinate 
than those of that assembly. With it, they directed all the 
affairs of the nation ; and their surveillance, being perpetual, 
was more close and active. They were addressed as the 
highest authority, and also as possessing the most informa- 
tion on public affairs. Thus the right of presiding over the 
general assemblies and proposing tho subjects for deliberation, 
belonged exclusively to them. 

The royal authority, however, not being sustained by j> 
strong and regular organization, decreased in power in 
proportion as tho great proprietors increased in influence 
and became firmly established in their domains. Towards 
tho end of the Anglo-Saxon monarchy, the large landowners, 
sole masters on their oavh estates, began to do everything 
by themselves They coined money, administered justice, 
nnd levied soldiers. And wc must not imagine that this 
assumption of so\ereign rights by local chieftains was 
regarded, by tho people, ns an act of iniquity and violence: 
it v as a necessity of the social condition of tho countiy. 
.Royalty was no inoro capable of wielding all tho central 
power, than the nation was of mauituining and exercising 
all its liberties. 
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Lectube YL 

The true principle of representative government. —Error of classifying 
governments according to their external forms —Montesquieu's 
error with respect to the origin of the representative system. — 
Necessary correlation and simultaneous foi million of society and 
government.— Rousseau's mistaken hypothesis of the social con- 
tract. — The nature of nghttul sovcicignty — Confused and contra- 
dictory ideas entertained on this suhjcct —Societies, as individuals, 
possess the right of being placed under laws of juBtico and reason. 
— Governments ought to he continually reminded of their obliga- 
tion to inquire into and eoufoim to these laws. — Classilication of 
governments on thi* principle. 

I propose to examine the political institutions of modem 
Europe in their early infancy, and to seek what they lmve 
m common with the represent'd ivo system of government. 
3VIy object will be to learn whether this form of government 
had then attained to any degree of development, or even 
existed only in genii , at what times, and in what places 
it find; appeared, when* and under what circumstances it 
prospered or failed I luxe just examined the primitive 
institutions of the Anglo-Saxons Before leaving our con- 
sideration of England, it might be well for me to compare 
these institutions w it h the essential typo of representative 
government, in order to see how they agree and in w'hat 
they differ. But this type is not yet ill our possession. 
In order to find it I shall revert to the essential principle of 
representative government, to the original ideas out of 
which it springs; and I shall compare this idea with 
the fundamental idea that underlies Anglo-Saxon institu- 
tions. 

The human mind is naturally led to judge of the nature 
of things, and to classify them according to their exterior 
forms; accordiugly, governments ljave almost invariably 
been arranged according to distinctions which do not at all 
belong to their inherent character. Wherever none of 1 hose 
positive institutions have been immediately recognized which. 
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according to our present notions, represent and guarantee 
political liberty, it has been thought that no liberty could 
exist, and that power must be absolute. But in human 
affairs, various elements are mingled : nothing exists in a 
simple and pure state. As some traces of absolute power 
are to be found at the basis of free governments, so also 
some liberty has existed under governments to all appearance 
founded on absolutism. No form of society is completely 
devoid of reason and justice, — for were all reason and justice 
to be withdrawn, society would perish. AVe may sometimes 
see governments of apparently tho most opposite character 
produce the same effects. During the seventeenth and 
eighteenth centuries, representative government raised 
England to the highest elevation of moral and material 
prosperity ; and Franco, during that same period, increased 
in splendour, wealth, and enlightenment, under an absolute 
monarchy. I do not intend by this to insinuate the impres- 
sion that forms of government are unimportant, and that all 
produce results of equal quality and value ; I merely wish to 
hint that wo should not appreciate them by only a few of 
their results, or by their exterior indications. In order fully 
to appreciate a government, we must penetrate into its 
essential and constituent principles. Wc shall then pcrccivo 
that many governments which differ considerably in their 
forms, arc referable to the same principles ; and that others 
which appear to resemble one another in their forms, arc 
in fundamental respects different. Wherever elections and 
assemblies have presented themselves to view, it has been 
thought 1 that the elements of a representative system were 
to bo found. Montesquieu, looking at representative 
government in England, endeavoured to trace it back to 
the old Germanic institutions. “This noble system,” ho 
sots, “originated in the woods.” Appearances deceived 
Montesquieu ; he merely took into consideration the exterior 
characteristics of representative government, not its true 
principles and its true tendencies. That is & superficial and 
false method which classifies governments according to their 
exterior Characteristic^ ; making monarchy, government by 
onejSSmvidual ; aristocracy, government by several; demo- 
jjjy, government by the people, the sovereignty of all. 
pus classification, which is eased only upon one particular 



SOCIETY AND GOYEENMENT. 


57 


fact, and upon a certain material shape which power 
assumes, docs not go to the heart of those questions, or 
rather of that question, by the solution of which the nature 
and tendency of governments is determined. This question 
is, “ What is the source of the sovereign power, and what is 
its limit ? Whence does it come, and where does it Btop ?” 
Jn the answer to this question is involved the real principle 
of government; for it is this principle whoso influence, direct 
or indirect, latent or obvious, gives to societies their tendency 
and their fate. 

'Where are wo to look for thi s prii icipl e ? Is it a mere conven- 
tional arrangement by man? Is its existence anterior to that 
of society ? 

The two facts — society and government — mutually imply 
one another; society w itliout government is no more possible 
than government without society. The very idea of society 
necessarily implies that of rule, of univeroiu law, that is to 
say, of government. 

What then is the first social law ? I hasten to pronounco 
it : it is justice, reason, a rule of which every man has the germ 
within liis own breast. If man only yields to a superior 
force, he does not truly submit to the law ; there is no society 
and no government. If in his dealings with his fellows, man 
obeys not only force, but also a law, then society and govern- 
ment exist. In the abncgal ion of force, and obedience to 
law, consists the fundamental principle of society and govern- 
ment. In the absence of these two conditions, neither 
society nor government can be properly said to exist. 

This necessary coexistence of society and government 
shows the absurdity of the hypothesis of the social contract. 
Bouuscau presents us with the picture of men already united 
together into a society, but without rule, and exerting them- 
selves to create one ; as if society did not itself presuppose 
the existence of a rule to which it was indebted for its exis- 
tence. If there is no rule, there is no society ; there an- 
only individuals united and kept together by force. This 
hypothesis then, of a primitive contract, as the only legiti- 
mate source of social law, rests upon an assumption that is 
necessarily false and impossible. 

The opposite hypothesis, v hich places the origin of society 
in the family and in the right of tlio father over liis children, 
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is less objectionable, but it is incomplete. There is, certainly, 
a form ot society among parents and their rising offspring ; 
but it is a society in some sort unilateral, and of which one of 
the parties has not any true consciousness. Society, whether 
in the family or out of the family, is only complete when 
all its members, those who command as well as those who 
obey, recognize, more or less vaguely, a certain superior rule, 
which is neither the arbitrary caprice of will, nortne effect of 
force alone. The idea of society, therefore, implies necessarily 
anolhcr idea, that of government; and the idea of govern- 
ment contains m it two others, the idea of a collection of 
individuals, and that of a rule w hich is applicable to them, — 
a rule which constitutes the right of the government itself; 
a rule which the individuals who submit to it have not them- 
selves created, and to which they art' morally bound to submit. 
Mo government cut totally disregarded this supreme rule, 
none ever proclaimed force or caprice as the only law of 
society. In seeking the principle of government, we have 
found the principle of social right to be tilt' primary source 
of all legitimate sovereignty 1 n this law of law's, in this rule 
of all government, resides the principle of government. 

Two important questions now present themselves. How 
is the law formed, and how is it applied ? In this lies tho 
distinctive eharaeter of tho various forms of government; 
in this they differ. 

Even until modem times, the belief has prevailed that tho 
primitive and absolute right of law-making, that is, the right 
of sovereignty, resides in some portion of society, whether 
this right be vested m a single man, in several, or in all ; — 
an opinion which has been constantly contradicted by facts, 
and which cannot bear the test of reason. The right of 
determining and enforcing a rule, is the right to absolute 
power; that force which possesses this right inherently, pos- 
sesses absolute power, that is to say, the right of tyranny. 
Take the three great forms of government, monarchy, aris- 
tocracy, and democracy, and see if a case can be found in which 
the right of sovereignty was held by one, by several or by all, 
in which tyranny did not necessarily arise. Facts have been 
logically correct, — they have inferred from the principle its 
necessary consequence. 
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not reign alone and absolutely/ At the very time when men 
appeared to believe, and did theoretically believe, that 
the primitive and absolute power of giving law belonged to 
some one, whether monarch, senate, or people, at the same 
time they struggled against that principle. At all times 
men have endeavoured to limit the power which they regarded 
as perfectly legitimate. Never has a force, although invested 
witn the right of sovereignty, been allowed to develop that 
right to its full extent. The janissaries m Turkey some- 
times served, sometimes abrogated, the absolute power of 
the Sultan. In democracies, where the right of sovereignty 
is vested in popular assemblies, efforts have been continually 
made to oppose conditions, obstacles, and limits to that 
sovereignty. Always, in all governments which are abso- 
lute in principle 1 , some kind of protest has been made against 
the principle*. Whence comes this universal protest ? Wo 
might, looking merely at the surface of tilings, bo tempted 
to say Unit, it is only a struggle of powers. This has existed 
without doubt, but. another and a grander element lias 
existed along with it, there is an instinctive sense of justice 
and reason dwelling in every human spirit. Tyranny has 
been opposed, whether it wore the tyranny of individuals or 
of multitudes, not only by a consciousness of power, but 
by a sentiment of right. It. is this consciousness of justice 
and Tight, that is to say, of a rule independent of human will, 
— a consciousness often obscure but alw ays powerful, — which, 
sooner or later, rouses and assists men to resist all tyranny, 
whatever may be its name and form. The voice of huinaiuty, 
then, lias proclaimed that ihe right of sovereignty \ested m 
men, whether in one, in many, pr in all, is an iniquitous lie. 

If, then, the right of sovereignty cannot be vested in any 
one man, or collection of men, where docs it reside, and what 
is the principle on which it rests ? 

In liis interior life, — in his dealings with himself, if I may 
be allowed the expression, as well as in his exterior life, and 
in his dealings with his fellows,— the man wrho feels himself 
free and capable of action, has ever a glimpse of a natural law 
by which his action is regulated. JIo recognises a something 
which is not his own will, and which must regulate his will. 
He feels himself bound by reason or morality to do certain 
things ; he sees, or ho feels that there are certain things 
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which he ought or ought not to do. This something is the 
law which is superior to man, and made for him — the divine 
law. The true law of man is not the work of man; he 
receives, but does not create it ; even when he submits to it, 
it is not his own,— it is beyond and above him. 

Man does not always submit ; in the exercise of his free 
will and imperfect nature, ho does not invariably obey this 
law. He is influenced by other principles of action than 
this, and although he perceives that the motives which impel 
him are vicious, nevertheless he often yields to them. But 
whether he obey or not, the supreme law for man is always 
existent — in his wildest dreams he recognises it, as placed 
above him. 

We see, then, tho individual always in presence of a law,— 
one which he did not create, but which asserts its claim over 
him, and never abandons him. If lie enters into society 
with his fellows, or finds himself thus associated, what other 
rule than this will he possess? Should human society involve 
on abdication of human nature ? No ; man in society must 
and does remain essentially the same as in liis individual 
capacity ; and as society is nothing but a collection of indi- 
viduals, the supreme law of society must bo the same as 
that which exercises a rightful control over individuals 
themselves. 

Here, then, have we discovered the true law of society,— 
the law of government ; — it is the same law as that which 
hinds individuals. And as, for an individual, the true law is 
often obscure, and as the individual, even when lie knows 
it thoroughly, does not always follow it implicitly ; in the 
same manner with regard to government, whatever it may 
be, its true law, — which must ever reach it through the 
medium of the human mind, which is ever biassed by 
passion and limited by frailty, — is neither at all times appre- 
hended nor alv ays obeyed. It is then impossible to attribute 
to one man or to several the possession of an inherent right 
to sovereignty, sinco this would be to suppose that their ideas 
and inclinations were in all cases correspondent to the 
djuetoto# of justico and of reason, — a supposition which the 
rttjjjtal imperfection of our nature will not allow us for a 
Kfcptaent to admit. 

It is, however, owing to the same imperfection that men have 
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* accepted, or rather created for themselves, idols and tyrants. 
A law ready made for them has appeared more convenient than 
that laborious and unremitting search after reason and justice 
which they felt themselves obliged to undertake by the im- 
perious voice of that conscience which they could not 
entirely silence. Nevertheless, men havo never been able 
entirely to deceive their conscience, or to stifle its utterances. 
Conscience defeats all the arrangements of human ignorance 
or indifference, and forces men to light for themselves despite 
their own unwillingness. Never, in fact, have men fully 
accepted the sovereignty, the right of which they have 
admitted ; and the impossibility of their thus consenting to 
it, plainly indicates the superhuman principle which sove- 
reignty involves. In this principle we must seek for tho 
true distinction between governments. 

Tlic classification w Inch 1 am about to presont is not, then, 
one that is merely arbitrary smd factitious; it does not 
concern the exterior forms, but tlio essential nature of govern- 
ments. I distinguish two kinds. First, there ore tlioso 
which attribute ao\ erngnty as a right belonging exclusively 
to individuals, whether 011c, many, or all thoso composing a 
society; and these are, in principle, the founders of despotism, 
although facts always protest more or less strongly against 
the principle ; and absolute obedience on the one hand, and 
absolute power oil the oilier, never exist in full vigour. The 
second class of go\ernments is founded on tho truth that 
sovereignty belongs as a right to no individual whatever, 
since the perfect and continued apprehension, the fixed and 
inviolable application of justice and of reason, do not 
belong to our imperfect nature. 

Representative government rests upon this truth. I do not 
say that it has been founded upon tho full rcflectivo acknow- 
ledgment of tho principle in the form in which I have stated it. 
Governments do not, any more than great poems, form them- 
selves on an a priori model, and in accordance with defined 
precepts. "What I affirm is, that representative govern- 
ment docs not attribute sovereignty ns inherently residing 
in any person, — that all its pow era aro directed to the dis- 
covery and faithful fulfilment of that rule which ought ever 
to govern their action, and that the right of sovereignty is 
only recognised on the condition that it should be con- 
tinually justified. 
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Pascal has Bai<l, “ Plurality which does not reduce itself 
to unity, is confusion. Uuity which is not the result of 
plurality, is tyranny.” This is the happiest expression and 
the most exact definition of representative government. 
The plurality is society; the unity is truth, is the united 
force of the laws of justice and reason, which ought to 
govern society. If society remains in the condition of 
plurality, if isolated wills do not combine under the guidance 
of common rules, if they do not all equally recognise justice 
and reason, if they do not reduce themselves to unity, there 
is no society, there is only confusion. And the unity which 
docs not arise from plurality, which has been violently 
imposed upon it by one or many, whatever may be their 
number, m virtue of a prorogate e which they appropriate 
as their exclusive possession, is a false and arbitrary unity ; 
it is tyranny. The aim of representative government is to 
oppose a harrier at once to tyranny and to confusion, and to 
bring plurality to unity by presenting itself lor its recog- 
nition and acceptance. 

Let us now see, in the central fact of tins method of 
government, by what means it arrives at its end, and under 
what forms its principle is developed. 

Representative gov eminent, wherever it has existed or 
does exist, is composed of different elements of power, equal 
among themselves, although one of them, the monarchical 
or the democratic, ordinarily retains certain peculiar rights. 
The number and form of these powers are not neces- 
sarily determinate or equal; m France, at the present 
time, there are three, the royal pow er, the House of Peers, 
and the Chamber of Deputies. These three powers emanate 
from different sources, and result from dilTerent social neces- 
sities. Neither of them, isolated from the rest, possesses a 
right of sovereignty : it is required of them that they seek 
the legitimate rule in common, and they are supposed to 
possess it only when they have found it in a united delibe- 
ration, before or after action. Society owes submission Lo 
this ride, thus discovered; but as these powers arc not all 
fixed and immutable, so the sovereignty of right docs not 
rejfepe constantly among them. The elective principle, which 
is oy its veiy nature changeful, can alter its idea and pur- 
*pose, and exercise upon the other powers on influence that 
is periodically variable. If the different powers do not 
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agree, they reduce themselves immediately to inaction. The 
sovereignty which exists in its own right then seems to 
hesitate to show itself, and government remains in suspense. 
In order to extricate it from this state, the right has been 
reserved to royalty of creating peers, and of dissolving the 
Chamber of Deputies. The powers then proceed afresh to 
seek for the true law, a wort in which they ought not to 
rest until they have found it. Thus, no power iH judged to 
possess fully the legitimate rule, which is rightfully the 
principle of sovereignly. The electors themselves are not 
its absolute interpreters, any more than are the peers, the 
deputies, or the king. The electors do not say at the outset 
to their deputies, “ ►Such is our will. Jet that be the law.” 
They enjoin upon them nothing precise ; they simply confer 
upon them the mission of examining and deciding accord- 
ing to their reason. They must necessarily trust in the 
enlightenment of those whom they elect; election is a 
trial imposed on those who aspire lu political power, and 
a sovereign but limited right exercised by those who confer 
political power upon such of the claimants as they may 
select. 

Irom the political powers thus attributed to certain 
classes, let us now r pasN to the political rights which are 
vaguely distributed in the nation. These rights are among 
the essential conditions of represcnfcalne government. The 
publicity of the debates in the deJiberat i\c assemblies imposes 
upon these powers the necessity of commending themselves 
to that sense of reason and justice which belongs to all, in 
order that every citizen may be convinced that their inquiries 
have been made with fidelity and mtelligence, and that, 
knowing wherein they are deliciont, lie may himself have the 
opportunity, if ho has the capacity, to indicate the remedy. 
Liberty opens up a career for tins inquiry. In this way, 
eveiy citizen may aid in the discovery of the true law. 
Thus does a representative government impel the whole 
body of society, — those who exercise power, and those who 
possess rights,— to enter upon a common search aft or reason 
and justice ; it unites the multitude to reduce itself to unity, 
and it brings forth unity from the midst of plurality The 
public powers, — royalty, the deliberatin' houses, the electors, 
— arc bound and incessantly made to return to this work, bv 
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the essential nature of their relations, and by tlio laws of 
their action. Private citizens even can co-operate, by virtue 
of the publicity of the debates, and the liberty of tlie press. 

' I might pursue this idea, and show that all the institu- 
tions which are regarded as inherent in representative 
government, even those which have not been regarded os 
assisting in the search for those general rules which ought 
to preside in the conduct of government, are derived from 
the same principle, and tend to the same result. The 
publicity of judicial proceedings, and those who compose 
the jury, for example, supply a guarantee for the legitimate 
application of the law to particular cases. But our present 
concern is especially to determine the principle of those 
essential combinations by which a representative govern- 
ment is constituted ; they all proceed evidently from this 
fact, that no individual is fully acquainted with and invari- 
ably consents to that reason, truth and justice, which can 
alone confer the right of sovereignty, and which ought to be 
the rule of sovereignty as actually exercised. They compel 
all powers to seek for this rule, and give to all citizens the 
right of assisting in this research, by taking cognizance of 
tlio mode m which the powers proceed to it, and in declaring 
themselves what they conceive to be tho dictates of justice 
and of truth. In other words, to sum up what I have said, 
representative government rests in reality upon the follow'- 
ing scries of ideas. All power which exists as a fact, must, 
in order lo become a right, act according to reason, justice, 
and truth, the sole sources of right. No man, and no body 
of men, can know and perform fully all that is required by 
reason, justice, and truth; but they have the faculty to dis- 
cover it, and can he brought more and more to conform to 
it in their conduct. All the combinations of the political 
machine then ought to tend, on the one hand, to extract 
whatever of reason, justice, or truth, exists in society, in 
order to apply it to the practical requirements of govern- 
ment ; and, on the other hand, to promote the progress of 
society, in reason, justice, and truth, and constantly to 
embody this progress of society in tho actual structure of 
the government. 
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Lectube VII. 

Comparison of the principles of different governments with the truo 
principle of representative government— Aristocratic governments. 
— Origin and history of the word aristocracy . — Principle of tlna 
form of government; its consequences.— How the principle of repre- 
sentative government enters into aristocratic governments.— Demo- 
cratic governments. — Ongin and consequences of the principle of 
the sovereignty of the people. — This punciplc is not identical with 
that of representative government.— In what 6enso representative 
government is the government of the majority. 

I iiaye, in my previous lecture, shown the error of those 
superficial classifications which only distinguish govern- 
ments according to their exterior characteristics; I have 
recognised and separated with precision between the two 
opposite principles, which are, both of them, the basis of all 
government; 1 have identified representative government 
with one of these principles; I have proved that it could 
not bo deduced from the other ; I wish now to compare the 
principle of representative government with the contraiy 
principle, and to show the opposite condition of govern- 
ments which refer to it as their starting-point. I will begin 
by an examination of that form of government whieh is 
usually termed aristocratic . 

There is a close connexion between the progressive 
changes that may ho observed in language and those that 
belong to society. The word aristocracy originally signified 
the empire of llio strong ; "Apiyr, dp«W, dpioror, were, at first, 
terms applied to those who were physically the most power- 
ful ; then they wero used to designate the most influential, 
the richest, and finally the best, those possessing tho most 
ability or virtue. This is the history of the successive 
acceptations of tho word in the language from which it is 
borrowed; the same terms which were first applied to force, 
the superiority of force, came at leugth to designate moral 
and intellectual superiority — virtue. 

Nothing can better characterise than this the progress of 
society, which begins with tho predominance of force, and 
tends to pass under the empire of moral and intellectual 
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superiority. The desire and tendency of society arc in fact 
towards being governed by the bcHt, by those who most 
thoroughly know and most heartily respond to the teachings 
of truth and justice; in this sense,, ail good governments, 
and prc-emmcntly the representative form of government, 
have for their object to draw forth from the bosom of society 
that veritable* and legitimate aristocracy, by which it has a 
right to be governed, and which lias a right to govern it. 

But such lias not been the historical sigmlication of tho 
word aristocracy. If w r o take the word according as filets 
have interpreted it, wn Bhall find its meaning to bo. a govern- 
ment in which the sovereign power is placed at the disposal 
of a particular class of citizens, w ho are hereditarily invested 
w’itli it, their only qualification being a certain descent, m a 
manner more or less exclusive, anil sometimes almost com- 
pletely exclusive. 

I do not inquire whence this system of government has 
derived its origin; how, in flu* infancy of society, it has 
sprung almost mvariablv from llie moral superiority of 
its first founders; how force, which was originally due to 
moral superiority, was afterwards perpetuated by itself, and 
became a usurper; these questions, which pusses^ the 
highest interest, would carry me away from mv mam point. 
I am seeking for the fundamental principle of aristocrat ic 
government, and I believe it can be summed up in tho 
following terms; the right of sovereignty, attributed in a 
manner if not entirely exclusive, yet especially and chief] v 
to a certain class of 'citizens, whose only claim is that of 
descent m a certain lino. 

This principle is no other than that of the sovereignty of 
the people confined to a small number of individuals, —to a 
minority. Tn both cases, tho right to sovereignty is derived, 
not from any presumed capacity to fulfil certain conditions, 
nor from intellectual and moral superiority proved m any 
particular manner, but from the solitary fact of birth, with- 
out any condition. In the aristocratic s\ stem, an individual 
is born .to a position of sovereignty merely because he has 
been born into a privileged class ; aecordmg to the demo- 
cratic system, an individual is bom to a position of sove- 
reignty by the circumstance that he is born into humanity. 
The participation in sovereignty is m each case the result 
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of a purely material fact, independent of the worth of him 
who possesses it, and of the judgtnent of those over whom 
it is to be exercised. It follows evidently from this, that 
aristocratic governments arc to be classed among those which 
rest on the idea that the right of sovereignty exists, full and 
entire, somewhere on the earth ; — an idea directly contrary, 
as we have seen, to the principle of representative govern- 
ment 

1 1' we look at the consequences of this idea, — such conse- 
quences as have actually manifested themselves in the history 
of governments of this kind, — wo shall see that they are not 
less contrary to the consequences, historical as well as natural, 
of a representative government 

Til order to maintain the right of sovereignty in thn class 
In which it is exclusively all nb id id, it must necessarily 
‘Mnblish a great mcqii.ili! \ in fact, :n well as m opinion, 
between tins ila--» and the ro-t nf the citizens. ILcncc arise 
.ill iIiom* nisi it lit Min and laws which characterise aristocratic 
governments, and which have for llieir object to concentrate, 
into the hands of the sole possessors of the sovereignty, all 
wealth and enlightenment, and all the various instruments 
nf power It ueeehsarytli.il the sovereign class should 
not. deal end, and that cithern should not be elevated; other- 
wise actual power ceasing to approximate to rightful power, 
-lie legitimacy of the latter would soon be questioned, and, 
after a short Liu.*, its eoiitiiiii.ini e endangered. 

In l he sv stem of those governments which attribute to 
■i*i individual upon earth a ugh! of sovereignty, and which 
unpoM- on th * exiling government the necessity of seeking 
loijimually for truth, reason, *md justice, as the rule and 
■yiurco of rightful power, all elates of society are perpetually 
invited and urged to elevate and perfect themselves Legi- 
timate (onus of supremacy are produced, and assume their 
poMLiou; illegitimate foinis are unmasked and deposed. 
K.ietil loih and violent mequahl.ies are resisted and exhibited 
iu il»ei_* I rue colours ; social forces arc, so to speak, brought 
into competition, and the forces which struggle to possess 
them are mural. 

A recuud consequence of the principle of aristocratic 
gow rnmciits is their avoidance of publicity "When each 
one of those who participate in the rightful sovereignty 

F 2 
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possesses it by the mere accident of birth, and exercises it 
on his own individual responsibility, he need not recognise 
any one as claiming a right to call him to account. No one 
has any right to inquire into the use which he makeB of his 
power, for he acts in virtue of a right which no one can con- 
test, because no one can deprive him of it. It iB a right 
which needB not to justify itself, Bince it is connected with 
a iVt that is palpable and permanent. 

In the other system, on the contrary, publicity follows 
necessarily from the principle of government; for since the 
right to power is derived from superiority in the knowledge 
and practice of reason, truth, and justice, which no one is 
supposed to possess fully and at all times, it is imperative 
that this right should justify itself both before it is assumed 
and all the time that it is exercised. 

It would be easy thus, proceeding continually within view 
of real facts, to compare the different consequences of the 
principle of purely aristocratic governments and those result- 
ing from the principle of representative government, and to 
show that they are always opposed to one another. We 
should thereby demonstrate most completely the opposition 
of the principles themselves, and bring their true nature into 
clearer light ; but I have already said enough on this point. 
And if any one asserts that I have too rigorously insisted 
upon inferences to be drawn from the principle of aristo- 
cratic governments, that the consequences which I have 
depicted do never fulfil themselves in so complete a manner, 
that' for example, the qualification of birth nas never held 
exclusive possession of a right to sovereignty, that never has 
publicity been entirely quenched, — I freely concede all this. 
At no time, in no place, has evil been' allowed to gain 
exclusive possession of society and government; struggle 
between principles of good and evil is the permanent con- 
dition of the world. Folse ideas may achieve a more or less 
extended, a more or less durable success, — they can never 
extirpate their godlike assailants. Truth is patient, — it does 
ijotjSffiy surrender its hold on society, — it never abandons 
its jpIPpoge,— it even exercises some sway over that region 
wh jre error reigns most despotipolly. Providence never per- 
tegte.bad governments to become so bad as is logically de- 
pended by the principle upon wjiich they rest./ So wo have 
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Been institutions of justice and liberty existing and even gain- 
ing a powerful existence, in the midst of societies ruled by the 
principle of hereditary right ; these institutions have battled 
against the principle, and have modified it. When the 
worse principle has prevailed, then have society and govern- 
ment Men into impotence and decay; — this is the history 
of the Venetian republic. Elsewhere, the struggle has been 
attended with happier results: the good principle has 
possessed sufficient force to be able to introduce into the 
government elements, which have made it vital, which havo 
protected society against the effects of the evil principle, 
which have even in some sort saved the ovil itself, rendering 
it tolerable by the good with which it is associated. This is 
the history of England, that striking example of the mixture 
and struggle of good and evil principles. But their mixture, 
however intimate it may be, docs not prove that they are 
confounded in their interior character. Good never springs 
from evil; and representative government has not sprung 
in England, any more than elsewhere, from tho exclusive 
principle of aristocratic governments ; it has sprung from an 
entirely different principle ; and so far from tho distinction 
which I established at the commencement being compro- 
mised by the facts to which I have alluded, it is on the other 
hand tnumphnntJy confirmed by them. 

I have just proved, by a comparison between the principle 
of the aristocratic and that of the democratic form of govern- 
ment, that thoy are essentially different ; I intend now to 
show that there is as fundamental a difference between tho 
principle of representative government, and that of demo- 
cratic government. 

No one has ever understood tho sovereignty of tho peoplo 
to mean, that after having consulted all opinions and all 
wills, the opinion and will of the greatest number constitutes 
the law, but that the minority would be free to disobey that 
which had been decided in opposition to its opinion and 
will. And yet this would bo the necessanr consequence of 
the pretended right attributed to each individual of being 
governed only by such laws as have received his indi- 
vidual assent. Tne absurdity of this consequence has not 
always induced its adherents to abandon the principle, but 
it has always obliged them to violate it. The sovereignty 
of the people is contradicted art the outset, by its being 
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resolved into the empire of the majority over the minority. 
It is almost ridiculous to sav that the minority may retire 
from the majority; thiB would be to keep society continually 
on the brink of dissolution. On every question the majority 
and the minority would disagree, and if all the successive 
minorities should retire, society would very soon exist no 
longer. The sovereignty of the people then must neccs- 
Banly be reduced to the sovereignty of the majority only. 
When thus reduced, wlint docs it amount to ? 

Its principle is, that the majority possesses right by the 
more circumstance of its being the majority. But two very 
different ideas arc included in the one expression — the majo- 
rity ; the idea of on opinion which is accredited, and that of a 
force which is preponderant. So far as force is concerned, 
the majority possesses no right different from that possessed 
by force itself, which cannot be, upon this ground alone, the 
legitimate sovereignty. As to tlic expression of opinion, is the 
majority infallible? — docs it alw ays apprehend and respect the 
claims of reason and justice, which alone constitute true law, 
and confer legitimate sovereignty ? Experience testifies to the 
contrary. The majority, by mere fact of its being a majority, 
that is to sav, by the mere force of numbers, does not then 
possess legitimate sovereignty, cither by \irtuo of power, 
which never docs confer it, nor by virtue of infallibility, 
which it does not possess. 

Tho principle of tho sovereignty of tho people starts from 
the supposition that each man possesses as nis birthright, 
not merely an equal right of being governed, but on equal 
right of governing others. Like aristocratic governments, 
it connects the right to govern, not with capacity, but with 
birth. Aristocratic government is the sovereignty of tho 
people in the minority; the sovereignty of the people is 
aristocratic despot ism and privilege in the hands of the 
majority. In both cases, trie principle is the same; — a 
principle contrary, in the first place, to tho fact of tho 
inequality established by nature, between the powers and 
capacities of different individuals ; secondly, to the fact of tho 
ineqitffjjity in capacity, occasioned by difference of position, 
a deference which exists everywhere, and which has its 
source in the natural inequality of men; thirdly, to the 
experience of the world, which has always seen tho timid 
following the brave, the incompetent obeying the competent, 
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-—in one wordy those who ore naturally inferior recognising 
and submitting themselves to their natural superiors. The 
principle of the sovereignty of tho people, that is to say, the 
equal right of all individuals to exercise sovereignty, or 
merely the right of all individuals to concur in tho excrciso 
of sovereignty, is then radically false ; for, under the pretext 
of maintaming legitimate equality, it violently introduces 
equality where none exists, and pays no regard to legitimate 
inequality. The consequences of this principle arc the 
despotism of number, the domination of inferiorities over 
superiorities, that is, a tyranny of all others the most violent 
and unjust. 

At the same time, it is of all others tho most transient, 
for the prmciple is impossible of application. After its force 
has spent itself in excesses, number necessarily submits to 
capacity, — the inferior retire to make room for the superior, 
— these outer again mto possession of their right, and society 
is re-established. 

Such cannot bo the principle of representative govern- 
ment. No one disputes that the true law of government is 
that of reason, truth, and justice, which no 0110 possesses 
but which certain men are more capable than others of seek- 
ing and discovering. .Faithful to this aim, representative 
government rests upon the disposition of actual power in 
proportion to the capacity to act according to reason and 
justice, from whence power derives its right. It is the 
principle which, by the admission of all, and by virtue of its 
simplo appeal to tho common sense of the community, is 
applicable to ordinary life, and to tho interest of individuals 
themselves. It ih the principle which confers the sovereignty 
over porsons, families, property, only to the individual w ho 
is presumed to bo capable of using it reasonably, and which 
withdraws it from him who is seen to be positively incapable. 
Representative government applies to general interests, and 
to the government of society, the same principle which the 
good sense of the human race has led. it to apply to indi- 
vidual interests and to the control of each man’s private life. 
It distributes sovereignty according to the capacity required 
for it, that is to say, it only places actual power, or any 
portion of actual power, where it has discovered the presence 
of rightful power, presumed to exist by certain symptoms! 
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or tested by certain proofs. It is remembered, that power 
though legitimate is not to bo conceded fully and completely 
to any one, and not only is it not attributed to the mere fact 
of birth, but it cannot be allowed to remain by itself in 
irresponsible isolation, which is the second characteristic of 
representative government, by which, not less than by the 
preceding, it is distinguished from the sovereignty of the 
people. 

It has been often said, that representative government is 
the government of the majority, and there is some truth in 
the assertion ; but it must not be thought that this govern- 
ment of the majority is the same as that involved in the 
sovereignty of the people. The principle of the sovereignty 
of the people applies to all individuals, merely because they 
exist, without demanding of them anything more. Thus, it 
takes the majority of these individual a, and says, — Here is 
reason, here is law. Representative government proceeds 
in another way : it considers what is the kind of action to 
which individuals are called; it examines into the amount 
of capacity requisite for this action ; it then summons those 
individuals who arc supposed to possess this capacity, — all 
such, and such only. Then it seeks for a majority among 
those who aro capable. 

It is in this way, in fact, that men have everywhere pro- 
ceeded, even when they have been supposed to act according 
to the idea of the sovereignty of tho people. Never have 
they been entirely faithful to it ; they have always demanded 
for political actions certain conditions, that is to say, indi- 
cations of a certain capacity. They have been mistaken, 
more or less, and have excluded the capable, or invited the 
inefficient, and the error is a serious one. But they have 
followed the principle which measures right by capacity, 
even when they have professed the 1 principle that right is 
derived from tho simple fact of possessing a human nature. 
Representative government, then, is not purely and simply 
the government of the numerical majority, it is government 
by the majority of those who are qualified to govern ; some- 
times assuming the existence of tho qualification beforehand, 
sometimes requiring that it should be proved and exemplified. 
The peerage, tho right to elect and to be elected, the royal 
power itself, aro attached to a capacity presumed to exist, not 
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only after certain conditions have been complied with, but by 
reason of the position occupied by those men in whom the 
capacity is presumed, in their relations to other powers, and 
in the limits of the functions assigned to them. No one is 
recognised as possessing on inherent right to an office or a 
function. Nor is this all ; representative government docs 
not content itself with demanding capacity before it confers 
power; as soon as the capacity is presumed or proved, it is 
placed in a position where it is open to a kind of legal 
suspicion, ana where it must necessarily continue to legiti- 
matize itself, in order to retain its power. According to 
the principle of the sovereignty of the people, absolute right 
resides with the majority ; true sovereignty exists wherever 
this force is manifested ; from this follows necessarily the 
oppression of the minority, and such has, in fact, gene- 
rally been the result. The representative form of govern- 
ment, never forgetting that reason and justice, and conse- 
quently a right to sovereignty, do not reside fully and 
constantly in any part of the earth, presumes that they are 
to be found in the majority, hut does not attribute them to 
it as their certain and abiding qualities. At the very 
moment urhen it presumes that the majority is right, it does 
not forget that it may be wrong, aud its concern is to give 
full opportunity to the minority of proving that it iB in fact 
right, and of becoming in its turn the majority. Electoral 
precautions, the debates in the deliberative assemblies, tho 
publication of these debates, the liberty of the press, tho 
responsibility of ministers, all these arrangements have for 
their object to insure that a majority shall be declared only 
after it has well authenticated itself, to compel it ever to 
legitimatize itself, in order to its own preservation, and to 
glace tho minority in such a position as that it may contest 
thepower and right of the majority. 

Thus, the considerations wo havo suggested show that a 
representative form of government regards the individuals! 
whom it brings into activity, and the majority which it seeks, 
from quite another point of view than that involved in tho 
sovereignty of the people. The latter admits that the right 
of sovereignty resides somewhere upon the earth ; tho former 
denies it: — this finds the right in question in a purely 
numerical majority ; that seeks it in the majority of those 
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qualified to pronounce on the subject the one attributes it 
fully and entirely to number; the other is satisfied with the 
presumption that it is there, admits at the same time that 
it may possibly not be there, and invites the minority to 
substantiate its claims, securing, meanwhile, every facility 
for its so doing. The sovereignty of the people sees legiti- 
mate power in the multitude; representative government 
seep it only in unity, that is to say, in the reason to which 
the multitude ought to reduce itself The sovereignty of the 
people makes power to come from below; representative 
government recognises the fact that all power comes from 
above, and at the same time obliges all who assume to be 
invested with it to substantiate the legitimacy of their pre- 
tensions before men who are capable of appreciating them. 
The one tends to lower those who are superior, the other to 
elevate those who ure inferior, by bringing them into com- 
munication with those who are naturally above them. The 
sovereignty of the people is full at once of pride and of 
envy ; representative government renders homage to the dig- 
nity of our nature, without ignoring its frailty, aud recognises 
its frailty without outrage to its dignity. The principle of 
the sovereignty of the people is contrary to all the facts 
which reveal themselves m the actual origin of power, and 
in the progress of societies ; representative government does 
not blink any one of these facts. Lastly, the sovereignty of 
the people is no sooner proclaimed, than it is compelled to 
abdicate its power, .and to confess tho impracticability of 
its aims; representative government moves naturally and 
Bteadily onward, and develops itself by its very existence. 

So far, then, from denying its existence from the principle 
of tho sovereignty of the people, representative government 
disowns this principle, and rests upon an entirely different 
idea, and one which is attended with entirely different con- 
sequences. It matters little that this form of government 
< has been often claimed in tho name of the sovereignty of the 
people, and that its principal epochs of development have 
occurred at times when that idea predominated ; the reasons 
of this fact are easily discovered. Tho sovereignty of the 
people is a great force which sometimes interferes to break 
iiphriQ inequality which has become excessive, or a power 
wich has become absolute, when society can no longer 
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accommodate itself to them ; as despotism sometimes inter- 
feres, in the name of order, violently to restore a society on 
the brink of dissolution. It is only a weapon of attack and 
destruction, never au instrument for the foundation of 
liberty. It is not a principle of government, it is a terrible 
but transient dictatorship, exercised 'by tho multitude,— a 
dictatorship that ceases, and that ought to cease as soon as 
the multitude has accomplished its work of destruction. 

Briefly, to conclude : as the object of those lectures is to 
trace the course of representative government m modern 
Europe wherever it has found any footing, I have looked 
for the primal type of this government in order to compare it 
with tho government of the Anglo-Saxon monarchy, which we 
have already examined, and w lili the other primitive govern- 
ments which we shall meet with in Europe. In order to 
distinguish precisely the character of a representative 
government, I have been obliged to go back to tbe source 
of all government. I think 1 have shown that we must 
classify all governments according to two different principles. 
The one class, allied to justice and reason, recognises these 
alone as tlieir guides; and as it is not in the power of 
human feebleness, m this world, to follow infallibly these 
sacred leaders, these governments do not concede to any 
one the possession of an absolute right to sovereignty, and 
they call upon tho entire body of society to aid in the 
discovery of the law of justice and reason, which can alouo 
confer it. The other class, on the contrary, admitting a 
right inherent m man to make a law for himself, thus 
degrade the rightful sovereignty , winch, as it belongs only 
to justice and reason, ought never to como under the abso- 
lute control of man, who is ever too ready to usurp sove- 
reignty, in order to exercise it for the promotion of his 

J irivatc interests, or for the gratification of his passions. I 
iave shown that a representative government alone renders 
homage to true principles, and that all other governments, 
democratic as well as aristocratic, ought to be arranged 
according to an entirely different scheme of classification. 
I have now to enter upon the examination of the exterior^ 
forms of representative government, and to compare its 
principle with the historical principle of the Anglo-Saxon 
monarchy, as it is exhibited before us in its institutions. 
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The forms of a government arc related to its principle, bat an swayed 
by circumstances, and vaiy according to different degrees of civiliza- 
tion. — Wliat are the forms essential to a representative government) 
— 1st Division of powers, why this is absolutely essential to the 
principle of representative government, — 2nd. Election 3rd.. 
Publicity. 

Tiie forms of a government are immediately related to ita 
principle; the principle determines the forms, the forms 
reveal the principle. It does not therefore follow that the 
forms correspond exactly to the principle, nor that the 
principle can only realize itself under a peculiar form. As 
the principle itself is never alone nor omnipotent in its 
influence upon the facts, forms are necessarily diverse rind 
mingled. In proportion as the action of any principle 
extends itself, the Form which is truly correspondent to it is 
developed; but, in the course of this work, the principle 
embodies itself in the different forms which correspond to 
the condition of those facts which, in their aggregate, consti- 
tute society, and determine the position which it occupies in 
the scale of civilization. 

The same principle can then be contained, and act under 
different forms. If the forms arc the best that can be 
supplied for the principle, considering the existing state 
of society, and if, although they do not fully correspond 
to its nature, they insure the constant and regular progress 
of its action, — there is no blame that can be charged upon 
them; each epoch, each state of society only allows of a 
certain development of the principle upon which its govern- 
ment rests. What is the measure of development possible 
to each epoch, and what is the form which corresponds to it 
in tjmft nnrnt which will secure for the future a moro 
Cfttma development, an4 which will bring with it new 
foEOirf This is the whole extent of the question — I mean, 
the ■ question concerning the present, the only one with 
which political activity has to deal. 
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Nevertheless there are certain forms of government which 
are the general conditions of the presence and action of par- 
ticular principles. Wherever the principle exists, it neces- 
sarily produces these forms ; where they are wanting the 
principle does not exist or will soon cease to exist; its 
action and progress imperatively demand them: so far 
as they gain consistency at any place, the principle which 
they suppose is latently present and tends to become predo- 
minant. 

What aro the essential forms of tho principle of represent 
tative government P By what external indications may wo \ 
recognize the presence of this principle in a government ? J 
What conditions are required in order that it may act and { 
develop itself? \ 

We may, if I mislako not, reduce to three tho conditions 
necessary, and tlio forms essential, to tho representative 
system ; all three are perhaps not equally necessary ; their 
simultaneous existence is not perhaps indispensable in order 
to indicate the existence and secure the development of the 
principle from which they arc derived. Wc may, however, 
justly consider them as fundamental. These forms arc: 
1st. The division of powers ; 2nd. Election ; 3rd. Publicity^ 

We have seen that no really existing power can be a 
rightful power, except in so far as it acts according to 
reason and truth, the only legitimate rule of action, tho only 
source of right. 

No existing power can fully know and constantly regard 
the guidance of reason and truth according to which it is 
bound to regulate its action. No actual power then is, or 
can be, in itself, a power by inherent right. In other words, 
as no existing powor can be found that is infallible, there is 
none that may retain its existence on the lenuro of absolute 
right. 

Much is, howover, the condition of human things that they 
need, as a last appeal, the intervention of a power which may 
declare the law to be the rule of government, and which shall 
impose it and cause it to be respected. In all the relations 
which the social state admits and to which it gives birth, 
from domestic order to political order, the presence of a 
power which may give and maintain the rule of action, is n 
necessary condition of the very existence of society. 
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We see then the dilemma in which society is placed. No 
actual power can vindicate a claim to become an absolute 
power; hence the necessity, in order to meet particular 
emergencies, of a power that is definite, that is to say, actually 
absolute. 

The problem of government is — how to give society a 
guarantee that the power, which is in operation absolute, 
to'which all social relations must necessarily be referred, shall 
be but the image, the expression, the organ of that power 
which is rightfully absolute and alone legitimate, and which 
is ncx r er to be found localized m this world? This is also, 
as we have seen, the problem xvhicli the representative 
system formally proposes to itself, since all its orrangemeuts 
assume the existence of this problem and arc framed with a 
puqiose to resolve it. 

To make actual power, ns far as possible, identical with 
rightful pow'er, by imposing upon it the abiding necessity 
of seeking for reason, truth, and justice — the sources of 
right; by investing it with practical power only when 
it has proved, that is to say, given a. presumption of, its 
success in this search ; and by compelling it ever to renew 
and confirm this presumption under penalty of losing 
power if it is unable to do so, tins Ls the course of the repre- 
sentative system, — this is the end at which it aims and 
according to which iL directs, in their relations and their 
movement, all the resources xvhicli it brings into action. 

In order, to attain tins end, it is indispensable that the 
existing power should not be simple, that is to say, tliut 
it shoulu not be suffered to confino itself to onu single 
instrument As no force can possess in itself fidly tho 
right to authority, if there is one which possesses an abso- 
lute ptnver, nut only a\ ill it abuse this power, but it will veiy* 
soon claim it as an inherent right. Alone it xvill become 
despotic, and in order to sustain its despotism it will call 
itself legitimately sovereign; and perhaps will end by 
believing and establishing tho fiction. Such is the corrupt- 
ing effect of despotism, that it destroys sooner or later, 
both in thoso who exercise it and in those who submit to it, 
even the feeling of its illegitimacy. Whoever is solitary in 
his sovereignty has only ono step in order to become 
accredited as infallible. Alexander was right in wishing 
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that he should he recognized as a god ; he deduced a conse- 
quence that strictly followed from the fulness of the power 
which he possessed: and they also arc right, who, attri- 
buting sovereignty to the multitude, take for their maxim, 
Vox popuh , vox JDci. Everywhere where sovereignty rests 
with a single power, whatever may be the nature of that 
power, there is a danger that sovereignty will immediately 
he claimed as a right. 

A division of the actual sovereignty is then a natural 
consequence of the principle, that a right to sovereignty 
does not belong to any person. It is ncccssniy that there 
should he several powers, equal in extent and supplemen- 
tary to each other in the exercise of actual sovereignty, in 
order that no one of them may hi 1 led to arrogate to itself 
the sovereignty of inherent right The feeling of their 
reciprocal interdependence can alone prevent them from 
regarding themselves as entirely irresponsible 

Further: it is only in this way that the ruling power 
can he constrained to perpetuate its search for reason, truth, 
and justice ; that is, tor tlu* rule which should govern its 
action, in order that it may become legitimate. The words 
of Pascal apply not onlylo the formation of power, they 
extend also to its exercise. Here are beings, individual or 
collective, who arc 1 called upon to perform the functions of 
sovereignty in com man, each one under the supervision of 
his fellows Do they possess among them, or by the fact 
of thoir existence, the right to power ? No : they mu&t seek 
it, they must on every opportunity manifest the truth which 
they proclaim as law J sola led and distinct, they are on! v 

u multitude; when, after having deliberated and laboured, 
they tiud a ground of agreement in a common idea, from 
whence can proceed one will, then aloqe will tho true unity, 
winch resides in reason, he evolved ; then there will be a 
presumpt ion that the ruling power knows accurately and is 
well disposed to that legitimate rule wdneh alone confers 
rightful power. Tf this work wore not enforced, if tins 
laborious nnd common search for the true law were not tho 
necessary result of tho reciprocal independence of the seve- 
ral powers, the end of government would not be attained. 
All the relations of the four great political powers winch 
constitute, with us, the government (that is, the king, the 
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two houses of parliament, and the electors) ore intended 
to compel them to act in harmony, that is to say, to reduco 
themselves to unity. 

The introduction of an elective, that is, a moveable ele- 
ment, into government, is as necessary as a division of forces to 
prevent the sovereignty from degenerating in the hands of 
those who exercise it into a full and permanent sovereignty of 
inherent right. It is therefore the necessary result of a 
representative government, and one of its principal charac- 
teristics. Accordingly we see that actual governments which 
have aimed at becoming absolute, have always endeavoured 
to destroy the elective principle. Venice gave a memorable 
illustration of this tendency, when, in 1319, it conferred an 
hereditaiy right on the grand council.* In the first age of 
governments, at the same time that we see power come from 
above, that is to say, acquire for 'itself by its superiority, 
of whatever kind that may he, cither ability, riches, or 
courage, — we see it also obliged to make its title recognised 
by those who can judge it. Election is the mode of this 
recognition, — it is to be found in the infancy of all govern- 
ments; but it is generally abolished after a time. It is 
when it reappears w itk sufficient energy to influence power- 
fully the administration of society, that a representative 
government is rising into being. 

Theoretically, publicity is perhaps the moat essential 
characteristic of a representative government. Wo have 
Been that it has for its object to call upon all individuals who 
possess rights, as well as those who exercise powers, to seek 
reason and justice, the source and rule of legitimate sove- 
reignty. In publicity consists the bond between a society 
and its government. Looking, however, at facts, we find that 
of the elements essential to a representative government, 
this is the last which is introduced and gains a firm footing. 
Its history is analogous to that of the elective principle. 
The Champa de Mars and Mai were held in the open air : 
many persons were present at them who took no part in the 
deliberation. The assembly of the Lombards at ravia took 
place circumtante immensd multitudine. It is probable that 
th^same publicity attended also the Wittenagemot of the 

* This event is clearly and minutely related by Dora, in his " Zfii- 
toirede Venue.” (Vol. i. pp. 449-464.) 
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Saxons. When absolute or aristocratic government prevails, 

I mblicity disappears. When representative government 
logins to be formed, by election, publicity docs not at first 
enter into its constitution. In Englnud, the House of Com- 
mous was for a long time a secret assembly ; the first step 
towards publicity was to cause its acts, addresses and reso- 
lutions, to be printed. This step was taken by the Long 
Parliament unaer Charles I. Under Chari qp II. its pro- 
ceedings again became secret ; some individuals demanded, 
but in vain, the publication of the ads passed by the House, 
—the demand was resisted as dangerous. It was not till the 
eighteenth century that visitors were allowed to be present 
at the sittings of the English Parliament: this is not now 
granted as a right, and the demand of a single member who 
appeals to the ancient law, is sufficient to clear the gallery. 
Publicity has not then been invariably attached to a repre- 
sentative government , but it flows naturally from its prin- 
ciples— it is accordingly won almost necessarily, and may 
now be regarded as one of its most essential features. This 
result is owing to the press, which has rendered publicity 
easy without jpsprting tg, tumultuous meetings* - 
We have found the fundamental principle and the exterior i 
and essential characteristics of a representative government ; 
we have learnt what it is that constitutes it and distin- 
guishes it from other governments : wo may now pass to its 
history. We shall take care to admit its existence only 
whero we recognise the presence or the approach of its truo 
principles ; and we shall be convinced that its progress has 
tun been identical with the development of these principles. 
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Lectube IX. 

Primitive institutions of the Franks —Sketch of the history of the 
Frankish monarchy. — The Franks in Germany. — Their settlement 
:a Belgium And in Gaul. — Character and authority of their chiefs 
after their establishment in the Homan Empire.— Early Frankish 
chieftains —Clovis ■ his expeditions, wars, and conquests.— Decisive 
preponderance of the Franks in Gaul. 

Is order to pursue the object of this course, I now proceed 
to give a sketch of the Franks similar to that which I have 
already given of the Anglo-Saxons. I shall study with you 
their primitive institutions, seek out tlicir leading principle, 
and compare it with that type of representative government 
which we have just delineated But before we enter upon 
the examination of Frankish institutions, I think it advis- 
able briefly to refer to the leading events in. the history of 
a France. Tfre jnstitntions of a people cannot bo thoroughly 
Ijiuderatond without a knpwleago of their history. 1 shall 
1 devote this lecture to a \iew of the establishment of the 
Frankish monarchy ; on a future occasion we will trace its 
progress under the first and second races of its kings. 

I shall not now delay to discuss the somewhat uncertain 
origin of the Franks { there is reason to believe that, in 
Germany, they did not constitute a separate and homo- 
geneous nation. They were a confederation of tribes settled 
in the country between the lihinc, the Maine, the Weser, and 
the Elbe. The Homans seem to have been long ignorant of 
their existence even after the conquest of Gaul, and history 
mentions them, for the first time, during the reign of Gordian, 
about the middle of the third century. A song, composed 
in celebration of the victories of Aurclian had the following 
refrain : — 

“ Mills Franco?, millc SarmataSj 
„ ' Scmcl ct Bcmel occidimuB." 

- Ailtjtf ‘this period, wc And the different tribes of Franks 
adrtttfcing from East to West with rather rapid progress. 
At' the beginning of the fourth century, we meet with the 
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Salian Franks settled in Belgium, and the Bipuarian Franks 
on the two banks of the Bhine. These peoples established 
themselves on the frontiers of Gaul, sometimes by force, 
and sometimes with the consent of the emperors, who, after 
having defeated the barbarians, frequently assigned them 
lands on which to settle. This was the course pursued by 
Frobus, Constantine, Julian. Constantius, and many others. 

The chiefs thus established in the Boman territory 
retained, over their barbarian comrades, their ancient and 
independent authority, and received at the Bame time, from 
the emperors, certain titles to which were applied certain 
functions, and a certain amount of authority over the Bo mn. 11 * 
in their district. Thus we find them adorned with the names 
of Dux, May wter militia, Comes httons , and so forth. Their 
position was almost identical with that of the leaders of the 
wandering Tartar tribes in the Eussian empire, who are 
elected by the men of their tribe, but receive their title and 
a certain jurisdiction from the Emperor of Kussia — retaining 
their independent life, but bound at the same time to render 
military service, and to pay a tribute of furs. 

Childenc, the chief of a Frankish tribe at Toumai, had 
received the title of Magisler militia from the empire. When, 
in consequence of domestic quarrels and treason, he was 
forced to take refuge in Thuringia, his tribe submitted in 
4G0 to Egidius, master of the Eoinan militia at Soissons. 
In 1653, the tomb of Childeric was discovered at Toumai, 
and several pieces of money were found in it, which are now 
deposited m the National Library, at Paris. 

-At the termination of the fifth century, the epoch of the 
dissolution of the empire, when the provinces were left, 
according to the expression of Tacitus, mayis sine domino 
quam cum liber (ate, nearly all these local chieftains, Eomans 
as well as barbarians, became independent, and no longer 
recognised the sovereignty of Borne. Siagrius, the son of 
Egidius, was appointed A-ing of the Eomans at fcloissons. 
IJc made war with Clovis, in his own name and on his own 
account. 

The Frankish chiefs, who hnd t^ras become petty sovereigns, 
penetrated still farther into tho empire. Clodion, who had 
settled at Cambrai, carried his incursions to the hanks of tho 
bomme. JVlcroveus was present at the battle of CliaJous-suj> 
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Marne, at which Attila was conquered. It was, however, 
under the command of their chieftain Clovis, that these 
bands of Franks, who originally formed colonies on the 
frontiers, entered Gaul definitively os conquerors. Clovis 
was the son of Childcric, who reigned at Toumai ; and ho 
succeeded his father in 481. lie probably wielded a certain 
amount of authority in the name or the empire. Saint Itemy, 
in a letter, gives him the title of Uagwter militia. Other 
Frankish chiefs were, about this period, almost in the same 
position as Clovis : Knguuchar ruled at Cambrai, Sigcbert at 
Cologne, and Konomer at Mans. Clovis was the most 
ambitious, the ablest, and the most fortunate of them all. 

His nearest neighbour was Siagnus, who governed at 
Soissons. In 486, Clovis sent him a defiance; SSiagrius 
accepted it, and appointed the battle-field at JMogcnt, near 
Soissons. Sia grins was conquered, and took refuge with 
Alaric, king of ihc Visigoths, who gave him up to his con- 
queror. In 491, Clovis conquered the district of Tongres, now 
the district of Liege. In 196, he penetrated still further in 
the same direction; he entered the country of the Alemauui, 
against whom Sigcbert, king of Cologne, had requested his 
assistance Ho defeated them at Tolbiac, and became a 
Christian in consequence of this victory. A party of the 
couqucrcd Alcmunni took refuge in Ehmtia, under the pro- 
tection of Theodoric, king of the Ostrogoths: there, under 
the name of Sucvi, they became the stem of the Suabians. 
Another body remained ou the hanks of the Shine, and 
became subject to Sigcbert and Clovis. Thus this chieftain 
extended liis dominion in the vicinity of the Shine. At the 
same time he overcame most of the Frankish chiefs, his 
neighbours, and subjected their tribes to his power. In 497, 
ho led on expedition against the Annoricans in the West. 
In 500, ho fell upon the Burgundians in tho East, took 
advantage of their dissensions, and gained a victory between 
Dijon and Langrcs. In 507, he advanced into the centre of 
France, through Anjou and Poitou; near Poitiers, ho 
attacked Alaric II., king of tho Visigoths, and killed him. 
He penetrated ns far ns Angouleme, Bordeaux) and 
Toulouil&}'and boasted of having conquered Aquitaine. In 
508, Climfl received the title of Patrician from An&stasius, 
tho Emperor of the East. In 509, lie returned to the Shine, 
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defeated hia ancient ally, Sigebert, Icing of Cologne, and 
subjugated the ltipuarian Franks. In 511, he died, after 
having led his Frankish warriors, and extended his dominion, 
over the various parts of Gaul. 

The wars and conquests of Clovis had little resemblance 
to what we understand by the same words at the present 
day. The principal object of the Frankish expeditions was 
to make booty, and carry off slave's ; tins is what was called 
conquest in those days. The uetor sometimes imposed a 
tribute ; but there resulted from his victory hardly any per- 
manent possession, and no cn ll settlement. Among other 
proofs ot this assertion, 1 may instance the small number of 
the warriors who accompanied Clovis, who was never 
attended, on his expeditions, by more than live or six 
thousand men. Now, with this number, no civil settlement, 
not even a military occupation, was possible. "When the 
conqueror had withdrawn, the conquered people gradually 
resumed their independence — -anew chieftain arose. Karely 
did the conquerors settle m the lauds which they had sub- 
jected; thus it was necessary incessantly to make the same 
conquests o\ cr again. 

For a detailed narrative of these cumin, I refer you to 
the general histories of France, especially to the work of 
AT. Sismondi. 

Nowhere do wo obtain a heller picture of the manners of 
the Greeks m the heroic age than that supplied by the Iliad. 
A similar authority, with relercnce to the expeditions and 
manners of the Germanic people, exists in the poem of the 
Nibelungeu. There you will best bo able to obtain a 
correct ‘knowledge and thorough comprehension of the state 
of society, and the nature of the wars at this epoch. 

At the death of Clovis, in 571, the Frankish monarchy 
was definitively established ; for lie had made the Frankish 
name and people the most formidable and least contested 
power iu Gaul. 
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Lecture X. 

Division of territory among the sons of the Frankish kings;— -Rapid 
formation and disappearance of several Frank kingdoms. — Ncustna 
and Ausi raaia ; their geographical division — Early predominance 
t* Neusfria — Fredegonde and Brunehaut — Elevation of the 
Mayors of the Palace — True character of their power —The Pepin 
family. — Chailca Alai tel. — Fall of the Mciovingians. 

I have already explained to you how we must understand 
the historical phrase which attributes to Clovis the founda- 
tion of the French monarchy. In the sense and within the 
limits which 1 have indicated, Clovis, at his death, was king 
of the whole of France, excepting the kingdoms of the 
Burgnndians and Visigoths. After his decease, each of his 
four sons received a portion of Ins dominions. Theodoric 
ruled at Metz, Chlodomir at Orleans, Uhildebcrfc at Paris, 
and Clotaire at Soissnns. The nature of this division has 
given rise to considerable dissension among learned men ; 
but I think the question may bo easily solved In order to 
retain his power, it was necessary for the chieftain or king 
to possess large' private domains , m all his warlike expedi- 
tions, he acquired fur himself large tracts of territory ; 
Clovis had thus obtained immense landed property wherever 
he had made a conquest. At his death, these estates were 
divided among his children, as were also his other posses- 
sions, Bocks, herds, jewels, money, treasures of all kinds: 
these supplied their owners with the surest means of attain- 
ing power. Moreover, it was the custom of the Frankish 
kings to associate their sons with them m the government, 
by sending them to reside in that district or province which 
was afterwards to constitute their kingdom. They thus 
endeavoured to secure the prevalence of hereditary right over 
election.^ The sons of tho king became m their turn the 
natural /ch iefta ins of tho countries in which they actually 
posseflf#! the most power. Thus we find that Clotaire II., 
622, associated with himself his son Dagobort, and sent 
irnh-to Austrasia. Dagobert did the same, in 633, for his 
son Sigobert. 
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From this division of private domains and participation in 
royal power, it was easy to pass to the political partition of 
the kingdom. It is more difficult to discover whether these 
partitions were made by the dying king, in his own 
authority, or by the national assembly. At a later period, 
under the second race, we find Pepin, Charlemagne and 
Louis the Debonnair, positively obtaining the consent of the 
assembly of barons to the' division of their states among 
their children. Facts are not so clear and authentic under 
the Merovingians. However, as the accession of the second 
race was a return to old Germanic maimers, it is pro- 
bable that, in the tunc ol' Clovis mid his successors, evory 
heir, on receiving Ins portion, was obliged to gain the 
consent of the chiefs of the i wintry. Five partitions of this 
kind occurred under the Mmnmgions; in Gil, after the 
death of Clovis; in 501, after Clutaire L; in 638, after 
llagobert I.; m 656, after Clovis II From 678 to 752, 
the whole monarchy was actually united under the authority 
of the Pepin family, who were originally Mayors of the Palace 
of Austrasia, and nominally under that of titular kings, the 
lirst four and the sivlli of w hom descended from the kings 
of Neustria, nml the fifth and son enth from those of Aus- 
trasia. The kingdoms w Inch w r erc constituted by the five 

S irtitions which 1 have just mentioned, w r ero those of Metz, 
rleans, Paris, Soissous, Austrasia, Burgundy, Neustria^ and 
Aquitaine. 

I shall not here speak of the vicissitudes and perpetual 
dismemberments of these various kingdoms at various times. 
I should have only to relate a long senes of wars and 
murders. The ancient kingdom of Burgundy was conquered 
by the children of Clovis 1.; a new kingdom of Burgundy 
arose, in which the kingdom of Orloaus was incorporated. 
The new kingdom of Burgundy w'as invaded, sometimes by 
the kings ot Neustria, sometimes by those of Austrasia. 
The kingdom of Aquitaine appears for a moment only under 
Cliildebert II., sou of Clotaire II., in 628, and about 716, 
under Eudes, duke of Aquitaine, who declared himself 
an independent monarch. At length, these four kingdoms 
disappeared; the fundamental conflict and division was 
between the kingdoms of Neustria and Austrasia, the two 
largest, and lost surviving. 
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The geographical division of the kingdoms of NcuBtria 
and Austrasia is uncertain and variable. We find the 
kings of Austrasia possessing countries far distant from the 
centre of their government-countries, too, which seem to 
be naturally placed by the;r position under the sway of the 
kings of Neustria. Thus, they were the masters of 
Auvergne, and their dominion extended almost as far as 
Poi + ou. These incoherent possessions had their origin in the 
frequent expeditions of the two countries against each other, 
or into distant lauds which belonged to neither of them. 
We can, however, obtain some few distinct boundary lines ; 
the forest of Ardennes separated A nstrasia from Neustria ; 
Ncusiria comprised the country between the Meuse and 
the Loire ; Austrasia consisted of that between the Meuse 
and the Rhine. 

This division had a far greater importanco than that of a 
mere geographical division and there is a deeper cause for 
the successive disappearance of the other Prankish king- 
doms, and the final predominance of these two. 

The countries which composed Austrasia were the first 
which were inhabited by the Pranks. They adjoined Ger- 
many, and were connected with those portions of the 
Prankish confederacy which had not crossed the Rhine. . 
They were, therefore, tho cradle, the first fatherland, of the 
Pranks. Moreover, after their expeditions, these tribes 
frequently returned with their booty to their ancient 
settlement, instead of establishing themselves in their new 
conquests. Thus Tlicodorie, son of Clovis, in tho fifth 
century, led a great expedition into Auvergne, and returned 
afterwards to Austrasia. Roman civilization and manners 
liod been almost completely expelled from that bank of tho 
Rhine; the ancient German manners predominated there. 
In the countries which composed Neustria, on tho other 
hand, tho Pranks were less numerous, more scattered, more 
separated from their ancient fatherland and fellow-country- 
men. The ancient inhabitants of the country surrounded 
thean^nvery side. The Pranks w ere there like colonies of 
barbarians transported into tho midst of Roman civilization 
and^Rotoian people. This stato of things could not but lead 
td\ a for more profound and reasonable distinction between 
the two kingdoms, than could bo occasioned by a purely 
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geographical division. On one sido was tlio kingdom of 
the Gcmiano-Franks, on the other that ot the liomano- 
Franks. 

Historic testimony positively confirms this probable deduc- 
tion from facts. Austrasia is termed Francia Teutonic a, 
and Neustria, Francia Bomana. The German language 
prevailed in the former country, and the Homan in the 
fatter. Finally, under the first race of kings, events bear 
the evident impress of this fundamental distinction, or 
rather, they are its natural result. When considering them in 
a general manner, it is impossible to recognize this character. 
I shall now give a summary of the principal proofs. 

I. The original predominance of the kingdom of Neustria. 
This is an incontestable fact. Four kings, after Clovis, and 
before the destruction of the royal authority by the Mayors 
of the Palace, united the whole Frankish monarchy under 
oifc head. ■ These were kings of Ncuslria; Clotaire I., from 
558 to 5G1; Clotaire IF., from 613 to 02.8; Hagobert I , 
from 631 to 638 ; and Clous 11 , from 655 to 656. This 
predominance of Neustria was the natural result, 1st, Of tho 
establishment of Clovis in Neustria ; 2mlly, Of the central 
position of that kingdom with reference to the rest of Gaul; 
3rd, Of the superior civilization and wealth which accrued to 
it from its Homan population; 1th, Of the rapid extension 
which tho royal authority obtained in it, in consequence of 
tho prevalence of Homan ideas and customs ; 5tli, Of tho 
continual fluctuations occasioned in Austrasia, by tho 
proximity of tho German barbarians, by wars against tho 
Thuringians and Savons, and by other causes. 

II. The state of the two kingdoms, duriug the epoch of 
Frcdegondc and Brunehaut, from 59S to 623. The struggle 
was constant between Neustria and Austrasia, under tlio 
name of these two queens. The power of Chilperic and 
of Fredegondo in Neustria was greater than that of tho 
kings of Austrasia and of Brunehaut. Fredegondo acted 
upon a country in which tho only Homan administration 
still prevailed ; Brunehaut endeavoured in vain to overcome 
the rude independence of tho chiefs of the German bands, 
who had become large landed proprietors. Her boldness 
and ability failed in its opposition to the Australian and 
Burgundian aristocracy. Tho Australian aristocracy formed 
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a secret alliance with that of Neustria. The fill and death 
of Branehant were evidently a triumph of the Austrasian 
aristocracy, which, being stronger and more compact than 
that of Neustria, imposed upon Clotaire II. the execution 
of his queen. The remnants of Homan despotism were 
overcome in Austrasia by the German aristocracy, and the 
consequences of that event were the enfeeblement of the 
roval authority and the predominance of Austrasian in- 
fluence. 

III. The elevation of the Mayors of the Palace, and the 
full of the Merovingian race, are the third proof of the great 
fact w hich I lnue mentioned. The elevation of the Mayors 
of the Palace must be ascribed to the same causes in both 
kingdoms. It is an error to interpret this fact as the 
conflict of the notorious Franks against the Gauls and 
Homans. These last, more moulded to despotism, had 
found a ready access to the court of the barbarian kinfes, 
and it has been inferred from this, that it was in order 
to counteract their influence, that the German aristocracy 
created the Mayors oi the Palace This is an error; tho 
Mayors of the Palace were the w ark and instrument of the 
barbarian aristocracy, whether Homan or Gallic, in opposi- 
tion to the royal authority 

It huq also been said that the kings were desirous of 
attaching to themselves one of the most powerful members of 
the territorial aristocracy, in order to control or oppress the 
others. This might lum* been the case originally, but the 
Mayor of the Palace soon found it more advantageous to 
make himself the leader and instrument of the nobility. 
He promoted their interests, and assumed the character of 
a protector to the large proprietor with whom, finally, his 
appointment rested. From this time forth, the royal 
authority was almost a dead letter. 

The samo phenomenon is observable in both kingdoms ; 
but the Austrasian aristocracy was more purely German, 
and more compact, than that of Neustria. It was conse- 
quently more powerful, and its Mayors of tho Palace became 
more deeply rooted in their authority. Thus we behold the 
family of Pepin gain tho royal. power by a progressive 
elevation, from 030 to 752. This family was descended 
from Carloman, tho wealthy proprietor of the domain of 
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Haspengou, situated on the Meuse, between the district of 
Liege and the duchy of Brabant. It was thoroughly Ger- 
man, and naturally placed itself at the head of the Franco- 
German aristocracy. 

The fall of the Merovingians was, therefore, the work of 
Ausirasia, and, as it werp, a second conquest of Boman 
Ijpqnce, by Germanic Franco. The kings of Boman France 
were unable to maintam their potation, and the Neustnau 
Mayors of the Palace, the loaders of a mingled aristocracy 
of Franks and Gauls, were incompetent to take their place. 
It was from the banks of the jithnic and from Belgium, 
that is, from the ancient fatherland of tho Franks, that 
the new conquerors came— and these conquerors were tho 
chiefs of a purely Germanic aristocracy. 

This was, undoubtedly, the true* character of thd fell of 
the Merovingians, and of the i lei ation of the Carlovingians, 
who founded a now Frankish monarchy in that Gaul in 
which the Neustrian Franks had so greatly degenerated. 
Thus we shiill perceive, at this epoch, and in consequence 
of this revolution, a marked return towards the primitive 
institutions and manners of the Franks. This is 'per- 
ceptible, indeed, even in the manner in which the revolution 
was effected. The details of this event fully confirm what 
we have first said regarding the general progress of affairs. 
The Pepin family had laboured for a century to place itself 
at the head of the Frankish nation. It derived its support 
not merely from the great lauded aristocracy, but also from 
the patronage of the warriors employed in military expedi- 
tions. The development of the pow er of this family, m the 
first point of view, was the work of Pepin the Old and of 
Pepin de Ueristal , under the second, it was the work of 
Charles Martel in particular. II is continual wars against 
the Transrhenanc Germans, against the Saracens, and 
against the petty tyrants of the interior, rendered him a 
moro powerful wamor-chicf than any of his ancestors. 
But Charles Martel employed other means also to attach 
Ins companions to liis person. He seized tho property of 
Ihe church, and distributed it amongst them, lie did not 
take this property, however, in so absolute a manner as is 
supposed. The various churches were in tbe habit of 
farming out their property for a fixed annual income, and 
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ecclesiastical estates thus fanned out were colled precarta. 
Frequently the kings, when desirous of rewarding one of their 
chiefs, ordered a chapter to farm out an estate to the fa* 
vourite for a very moderate rent, under the title of a precarium. 
Charles Martel, at first, merely generalised this practice. 
A very large number of his comrades received from him 
favours of this kind ; in the first instance, they received tl^ 
ecclesiastical estates only for two or three years ; but, when 
that term had expired, the tenants were unwilling to re- 
store what they hud appropriated to themselves by the habit 
of enjoyment. The conflict of the church against tho 
usurping proprietors long perplexed the the kings of tho 
second race. As they often required the help of the clergy, 
they strove to appease their complaints. Pepin the Short 
and Charlemagne restored to them a largo portion of their 
property which had formerly been granted to their warriors 
as precaria; or at leabt, increased the amount paid to tho 
church by the new proprietors, who obstinately refused to 
consider themselves mere tenants. 

The predotninauec of the Pepin family had commenced 
before the time of Charles Martel, by their possessing tho 
hereditary office of Mayor of the Palace. During the life 
(bf that great chieftain, there were several intcivreigns in 
Austrasia and Noustrin, and he continued to exercise tho 
Supreme authority with the simple title of Duke of the 
Franks. At his death, his children, Pepin and Carloman, 
divided 'the kingdom between them, Pepin, still preserving 
some respect for appearances, made Clnlderic II l. king in 
Neustria ; and soon, by the abdication of his brother Carlo- 
man, he found himself Duke of Austrasia, as well as tho 
all-powerful Mayor of the Palaco m Neustria. Such was, 
however, tho influence already possessed by tho idea of tho 
heroditaiy legitimacy of the crown, that Pepin did not 
venture to seize, in the name of force alone, upon the 
tlirono which was considered to belong rightfully to the 
descendants of Clovis. 11 e sought to justify his employment 
of force by popular election, and an appeal to religion. 
As the head of an aristocracy, lie was obliged frequently to 
defer to its will, and to give it a shore of authority. Ilo 
revived the ancient assemblies of the largo landowners, and 
restored to them their part in public affairs. Thenceforward 
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he might consider himself certain of his election; hut even 
# this did not suffice him. He thought that his usurpation 
"needed a more august und sacred sanction, lie gained over 
to his interests Boniface, bishop of Mayence, and charged 
him to sound Pope Zaeliary, who, on his side, was hard 
pressed by tho Lombards, and needed the assistance of tho 
Jbkwnkish chieftain. "When Pepin was suro of the pontiffs 
concurrence, he sent Burckharclt, bishop of "VYurtzhurg, and 
Pulrad, abbot of St. Denis, to propose to him this question, 
in the form of a case of conscience. “ When thoro.is a king 
in fact and a king by right, which is the true king f n Tho 
pope replied, that he who actually exercised the royal 
authority ought also to possess the royal title. In 752, 
Pepin convoked the national assembly at Soissons; he was 
there elected king, and afterwards consecrated by Bishop 
Boniface. In 754, Pope Stephen III made a journey into 
Prance, and again conseeral ed Pepin w it h his two sons and 
his wife Bertrade. Tho pope ordered the' J 'Van ks, on pain 
of excommunication, to take none as kings who did not 
belong to the family of Pepin, and the franks swore an 
oatli : JJt nunqiiam do al terms han bis rrjem in ccvo preesu- 
vnant eligere. 

A second dynasty was thus established almost in the same 
manner as the first had been. The principal warrior-chief, 
the most powerful of the large landowners, has himself 
‘elected by his companions, confines future elections to 
members of his own family, and obtains the sanction of 
religion to his election. lie holds tho actual power from his 
fathers and from himself; lie is desirous of holding the rightful 
power from God and from the people German manners and 
institutions reappear, hut in association with Christian 
ideas. Hero is a second conquest of Gaul, accomplished by 
German warriors, and sanctioned, in tho name of tlic Homan 
world, no longer by the Emperor, but by tho Pope. The 
church lias inherited the moral ascendancy of the empire. 
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Lectttee XI. 

General character of events under the Carlovingian empire.— Reign of 
Pepin the Short. — Reign of Charlemagne — Epoch of tranaitira. 

' Reigns of Louis the J)cbonnair and Charles the Bald — Norman 
incisions. — The last Carlovingians.— Acccbsion of Hugh Capet 

I hate sketched the general progress of events in Frankish 
Gaul, under the Merovingians ; I have now to give a similar 
outline of the reign of the Carlo* mgians. 1 shall enter 
neither into an examination of the institutions, nor a detailed 
narrative of occurrences , I shall seek to sum up the facts in 
the general fact which inch ides them. all. 

The general ten dene \ of events under the Merovingians 
was towards centralization , and this tendency was natural. 
At that period, a society and a state were labouring to form 
and create them selves', and societies and states can bo 
created only by the centralization of interests and forces. 
The conquests and authority of Clovis, however fleeting 
and incomplete they may ha\e been, indicate this need of 
centralization, which was then pressing upon Homan 1 and 
barbarian society. After the death of Clovis, his dominions 
were dismembered, and formed into distinct kingdoms; but* 
these kingdoms could not remain separate ; they continually 
tended to reunite, and soon became reduced in number to 
two, which finally coalesced. A similar process took place 
in reference to the authority in the interior of each state. 
The royal power attempted at first to be the centralizing 
principle, but did not succeed; the aristocracy of the chiefs, 
the great landowners, laboured to organize itself, and to 
produce its own government ; it produced it, at length, in 
the form of the Mayors of the Palace, who eventually became 
kings. After two hundred and seventv-onc years of labour, 
all the Frankish kingdoms were reunited into one. The 
supreme power was more entirely concentrated in the hands 
of the king, aided by the concurrence of tho national assem- 
blies, than it had ever been previously. 

Under Pcpixi the Short and Charlemagne ; this centraliza- 
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tion was maintained, extended and regulated; and it appealed 
to gain strength. New countries, new peoples, were incor- 
porated into the Frankish state. The relations of the sove- 
reign with his subjects became more numerous and regular. 
New bonds of union were established between the supreme 
power, its delegates, and its subjects. A state and a govern- 
ment seemed likely to be formed. 

After the death of Charlemagne, affairs presented quito 
another aspect, and assumed a contrary direction. In pro- 
portion as a tendency to the centralization, either of the 
different states among themselves, or of the internal power 
of each state, had been visible under the rule of the Mero- 
vingian race, m just that proportion did a tendency to tho 
dismemberment, to the dissolution, both of tho states them- 
selves and of the power in each state, become evident under 
the Carlovingians. Under the Merovingians, you have seen 
that live successive dismemberments took place, none of 
which was able to last; after the death of Charlemagne, tho 
kingdoms once separated do not reunite Louis the Debon- 
uair divided the empire among his children, in 838, and 
made vain efforts to maintain some unity therein. Tho 
treaty of Verdun, in 813, dcfiiutn cly separated the three 
monarchies. Charles the Fat, in 881, made an attempt to 
unite them again; but this attempt also failed — reunion 
was impracticable. 

In the interior of each si.ite, and particularly in France, 
the same phenomenon was manifested. The ’supremo power 
which, under the Mcrowngians, had tended to become con- 
centrated in tho hands, cither of the kings, or of the Mayors 
ol* the Palace, and which had seemed to have attained this 
end under Pepin and Charlemagne, took a contrary direction 
from the reign of Louis the Debonuair, and tended constantly 
to dissolution. The great landed proprietors who, under the 
first race, had been naturally urged to coalesce against tho 
royal authority, now laboured only to elevate themselves, 
and to become sovereigns in their own domauiB. The here- 
ditary succession of benefices and offices became prevalent 
Royalty was nothing more than a direct lordship, or an 
indirect and impotent suzerainty. Sovereignty was dis- 
persed; there no longer existed any state, or head of tho 
state. Tho history of the Carloyin gians is nothing but tho 
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struggle of declining royalty against that tendency wh'ch 
was continually robbing and contracting it more and more. 
This was the dominant character, the general progress of 
events, from Louis the Dobonnair to Hugh Capet. I shall 
now refer to the principal facts of tins epoch; in them I 
shall find proofs of the general fact just stated. 

I. Pepin the Short (752-7GS). As this monarch had 
risen to power by the aid of the large landowners, the 
clergy, and the pope, he was obliged, during the whole 
course of his reign, to treat with considcratiori those powers 
which had supported him. ile frequently convoked national 
assemblies, and frequently met with opposition from them. 
It was not without extreme difficulty that ho prevailed upon 
Ilia chieftains to make war against the Lombards, at tho 
request of Pope Stephen III. 1 □ order to retain the Sup- 
port of the clergy, Pepin ordered the holders of ecclesiastical 
benefices to perform the conditions annexed to their tenure 
of them; ho lavished donations upon the churches, and 
greatly augmented tho importance of the bishops. It is 
from Zachary’s answer to Pepin, that the popes have assumed 
to deduce their historic right to make' and unmake kings. 
Pepin thus favoured the aggrandizement of the aristocracy, 
tho clergy, and tho papacy, — three powers which had been 
very useful, and were still of great sen ice to him, which he 
knew how to manage and restrain, but which, under other 
circumstances, would assuredly labour to render themselves 
independent of tho royal power, and would promote the 
dismemberment, after having assisted in the concentration 
of tho kingdom. The moment most favourable for the 
development of these powers had arrived. They placed 
themselves at first at the service of tho king, w r ho was 
useful to them, and knew how to make them serviceable to 
himself; and thus they became ablo to free themselves from 
dependence upon him, and henceforward to act alone and on 
their own account. 

II. Charlemagne (768-814). Epochs of transition, in 
the histoiy of society, have this singular characteristic, 
that they oro marked sometimes by great agitation, and 
sometimes by profound repose. It is well worth while to 
study the causes of this difference between epochs which 
are fundamentally similar in nature, and which do not con- 
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elitute a fixed and durable state of society, but only a 
jmssage from one stato to another. When the transition 
occurs from a state of things which has long been esta- 
blished and is doomed to destruction, to a new state of 
things which it will be necessary to create, it is generally 
lull of agitation and violence. When, on the other hand, 
there exists no previous stato of society, which from its long 
duration is difficult to overthrow, tho transition is onlv a 
momentary halt of society, fatigued by the disorder of its 
previous chaotic state, and by the labour of creation. This 
was the character of tho reign of Charlemagne. The 'whole 
country of tho Franks, w caned by the disorders of the first 
dyn.asty, and not having yet onginated the social system 
which was destined to issue naturallv from their conquest — 

I mean the feudal regime — stood still for a time under the 
government of a great man who procured for it greater 
order and more regular activity, than it had oxer known 
before. Until then, the two great powers which agitated 
the country — the great landowners and the clergy — had * 
not been able to take a settled portion. The ro^al autho- 
rity was hostile to them, and they attacked it. Charlemagne 
knew how to restrain and satisfy them, and contrived to 
keep them employed without placing himself in their power. 
This knowledge constituted Ins strength, and xvas the cause 
of the which In* established throughout his 

empire. Hna future lecture, when stud\ ing the institutions 
of his epoch, we shall see what was the characteristic feature 
of lus government. J mu speaking now only of the fact 
itself— of the singular circumstance of the authority of a 
very powvrful king being interposed between ail ago in 
which royalty was held m slight esteem, and ail ago in 
which- it almost ceased to bo of any importance. Charle- 
magne made of barbarian monarchy all that he possibly 
could. He possessed wuthin himself, in tho necessities of 
his mind and life, an activity corresponding to tho general 
exigencies of his age, which, indeed, surpassed them. The 
Pranks desired war and booty ; Charlemagne desired con- 
quests, in order to extend his renown and dominion; tho 
Franks were unwilling to be without h share in their own* 
government; Qjmr j - nAsl?m hl jo s.1 
and employed Thepnncipalmciiib era of the territorial u?I5* 

H 
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tocracy as dukes, counts, missi dominici , and in other 
offices. The clergy were anxious io possess consideration, 
authority, and wealth; Charlemagne held them in great 
respect, employed many bishops in the public service, 
bestowed on them rich endowments, and attached them 
firmly to lmn, by proving himself a munificent friend mid 
patron of those studies of which they wero almost the 
only cultivators. In every direction towards which tho 
active and energetic minds ol the time turned their atten- 
tion, Charlemagne was always the first to look; and lie 
proved himself more warlike than the warriors, more careful 
of the interests of the church than her most devout adhe- 
rents, a greater fncnfl of literature than the most learned 
men, always foremost m even career, and thus bringing 
everything to a kind of unity, hy the single fact that his 
genius was everywhere in hnruinm with Ins age, because ho 
was its most perfect representative, and that he was capable 
of ruling it because he was superior to it. But the men 
• who are thus before their age, in every respect, .arc the only 
men who can gain followers, Clurlcniaguc’s personal superi- 
ority was the indispensable condition of the transitory order 
which he established. Order did not at that time spring 
naturally from society ; the notorious aristocracy had not yet 
attained t he organization at which it aimed. Charlemagne, by 
keeping it employed, diverted it i emporaril y from it s object. 
When Charlemagne was dead, all thu BLfllill^flWWflPIrhieh ho 
had concentrated and absorbed became m want of aliment ; 
they resumed their natural tendencies, their intestine con- 
flicts ; they began once more to aspire to the independence 
of isolation, and to sovereignty m their own neighbour- 
hood. 

ITT. Louis the Debonnair (814-840). As soon as Louis 
became emperor, he lost the success which had attended 
him as king of Aquitaine. Facts soon gave proof ol that 
tendency to dissolution which pervaded the empire of 
Charlemagne, and which, dispersed the authority which he 
had been able to retain entire in his own hands. Louis 
gave kingdoms to his sons, and they were continually in 
I revolt against him. (The great landholders, the clergy, and 
i the pope — those three social forces which Charlemagne had 
I’Scr'&Dly managed and restrained— eB&nped'lrom the yoke 
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of Louis the Debonnair, and acted sometimes in his favour, 
and sometimes against him.} The clergy loaded him with 
reproaches, and forced him to do public penance at "Worms, 
in 829. An attempt was made, m 830, to make him a 
monk, after tlio assembly at Compiegue, where lie had con- 
fessed his faults ; and lie was deposed, in 833, by another 
assembly at Compiegne 1 , in pursuance of a conspiracy into 
winch Pope Gregory IV hud entered. Duripg the 'whole 
course of this reign, nothing held together, everything was 
disjoined; both the states which constituted the empire, 
and the great social forces, lay and oeelesiatical, in each 
state Each of these forces aspired to render itself inde- 
pendent. Louis the Dehonnnir presents a singular spec- 
tacle, in tlio midst of this dissolution, attempting to practise 
as a scholar the irmiiiH of government laid down by Charle- 
magne, enacting general laws against general abuses, pro- 
scribing rules for the guidance ol all those forces which had 
escaped from his hands, anil even endeavouring to correct 
the particular ads of injustice which had been committed 
under the preceding reign. Hut the kings, the great land- 
owners, the bishojis, all had acquired a feeling of their 
own importance, and i (‘fused to obey ail emperor who was 
no longer Charlemagne 

. IV. Charles the JJald (SI 0-S77). The dissolution which 
had commenced under Louis the Dcbonnair continued 
under his son Charles the Halil 1 1 is three brothers, 4 reiv- 
ing alternately upon the pretensions of the clergy and of 
the largo landholders, disputed with him for the vast empire 
of Clmrlemugnc. The bloody battle of Fonienay, fought on 
the 25th of 'June, 811, made Charles tho Bald king of 
ISeustria and Aquitaine, that is, of France. His' reign is 
nothing but a continual alternation, a scene of futile efforts 
t o prevent the dismemberment of his dominions and of his 
power At one time, lie robs the clergy in order to satisfy 
the avidity ol the great land! iol dors, whose support he is 
•anxious to gain; at .another tune, he spoils the landholders 
in order to appease the clergy, of whoso assistance ho stands 
in need. His capitulars contain hardly anything hut these 
impotent alternations. The hcreditaiy succession of beue- 

* Loth ai re, Pepin, and Louis tlie Germanic, the three elder sons of 
Louis the Dgbonnair. 
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ficea and appointments became triumphant, and every chief- 
tain laid the foundation of his own independence. 

V. The Normans. This is tlic generic name of the German 
and Scandinavian tribes, who inhabited the shores of the Bal- 
tic. Their maritime expeditions may be traced back to rfvory 
remote period. We meet w ith them under the first dynasty 
of Frankish kings ; they frequently occur towards the end 
of the reign of Charlemagne, and under Louis the Debon- 
nair; and they continually appear under Charles the Bald. 
They constituted a fresh causo of the dismemberment of the 
empire, and of the royal authority. In the ninth century, 
the Frankish Cauls present the samo appearance which the 
Eomau Gauls had offered four centuries before : that of a 
government incapable of defending the country, and expelled 
or retiring in every direction, and of barbarians pillaging, 
imposing tribute, w itlidrawing on payment of largo sums of 
money, and continually reappearing to levy fresh contribu- 
tions. Nevertheless, a notable difference is to be remarked 
between these two epochs. In both, tho central government 
was equally incapable and worn out; bul, in the ninth 
century, there existed within the Frankish territory a host 
of chieftains, who, though lately barbarian invaders them- 
selves, had become independent, and were surrounded by 
warriors who defended themselves against the new invaders- 
with far greater energy than the .Roman magistrates had 
done, and who took advantage of the disturbed state of 
society to consolidate firmly their own individual sove- 
reignties. Among these chieftains, wc meet with Robert 
the Strong, tho ancestor of the Capetian family, who became 
Duke of Neustria, in 8G1, and was killed in 86G, while 
defending Neustria against the Normans. The Normans 
definitively established themselves in Neustria* in 9J2, 
under Charles tho Simple, who yielded tho province to 
their chief Rollo, and gave him his daughter Grisella in 
marriage. 

VI. Charles the Fat. In 881, Charles' the Fat, Bonof 
Louis the Germanic, temporarily collected under his rulo 
nearly all the dominions of Charlemagne. The maintenance 
of tliiEf new concentration of territory and powen was impos- 
sible, and it was dissolved even before the death of Charles 
the Fat, 
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' VII. In 888 } -Elides, and in 923, Raoul, made themselves 
kings. The first, a count of Paris, was tho son of Robert 
the Strong, and assumed the title of king, at the national 
assembly held at Conipicgnc. The second was Duke of 
Burgundy, and husband of Emma, the grand-daughter of 
Robert the Strong, and sister of Hugo the Great, Duke 
of Erance. These kings were not, like the Mayors of tho 
Palace at the termination of the first dynasty, tho repre- 
sentatives of a powerful aristocracy. Thu landed aristocracy 
of tho tenth century had no further need of representation; 
no power could struggle effectively against them. Every 
groat landowner was absolute master in liis own estates, 
and the kings were only great barons, who, having become 
independent, assumed the title of kings, w ltli the aid of their 
vassals. A portion of the lords who had thus become inde- 
pendent, remained indifferent to quarrels which did not 
disturb their rights and § their power They cared little 
whether there w as a king, or who was king. The descend- 
ants of Charlemagne retained for some considerable tunc a 
party of adherents, for the idea and feeling of the right- 
fulness of a hereditary succession to the crown, that is, of 
legitimacy, were already powerful ; but in 987, tlie conflict 
ceased, and Hugh Capet oceanic king. 

The general fact which characterizes this epoch, — a ten- 
dency to dismemberment and dissolution, — is frequently 
met with in the course* of the history of the human race. 
At first, we sec the interests, forces, and ideas which exist 
in society, labouring to become united, to concentrate them- 
selves, and to prod lice a suitable form of government. 
When this concentration has been once effected, and this 
government has been once produced, we find that, at tho 
end of a certain time, it becomes exhausted and incapable 
of maintaining it entirely ; new interests, new forces, and 
new ideas, which do not harmonize with each other, arise 
and coino into action; thou the dissolution begins, the 
elements of society boedme separated, and the bonds of 
government aro relaxed. A conflict commences between 
the forces which tend to separation, and the authority 
which Btrivcs * to maintain union. When tho dissolution 
shall be consummated, then will begin a new work ot con- 
centration. This occurred after the fall of the second dynasty 
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in France. Tho prevalence of the feudal system hod caused 
the dissolution of the government and tho state ; the govern- 
ment and the state laboured to reconstitute themselves, and 
to regain their unity and consistency. ThiB great work 
was not definitively accomplished until the reign of Louis 
XIV. ; tho social forces had then becomo once more, con- 
centrated in the .hands of royalty. Our own times have 
witnessed a fre h dissolution. 

Wlmt we observe, then, during the )ears from 481 to 
987, is a general phenomenon, characteristic of tho progress 
of the human race. This phenomenon occurs not only in 
the political history of societies, hut also in every occupa- 
tion in which the activity of man finds exercise. In intel- 
lectual order, for example, we find at first that chaos reigns; 
tho most divergent attempts to resolve the great questions 
of the nature and destiny of man, are made in the midst 
of the universal ignorance. Uy* degrees, opinions become 
assimilated, a school is formed, founded by a superior man; 
it is joined by almost all men of mind. Ere long, in the 
midst of this \ery school, <1 her sc opinions arise, contend, 
and become separated, dissolution begins once again in 
intellectual order, and will continue until a new unity is 
formed, and regains the empire. 

Such, also, is the c >urso of nature herself in her great 
and mysterious operations. Tins continual alternation of 
formation and dissolution, of life and death, .recurs in all 
things, and under all forms. Spirit gathers matter together 
and gives it animation, — uses, and then abandons it. It falls 
a prey to some fermentation, after which it will reappear 
under a new aspect, to receive once more that spiiit wnich 
alone can impart to it life, order, and unity. 
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Lecture XII. 

Ancient Institutions of the Franks — They .ire more difficult, of study than 
those of the Anglo-Saxon* — Three kinds of landed property, allodial, 
beneficiary, and tribulaiy lauds — Ongm of allodial lands. — Meaning 
of the word allodium.— Salic land amongst the Franks. — Essential 
characteristics of the allot!* 

' The primitive institutions of flu* Franks are much more 
difficult of study tlum those of the Anglo-Saxons. 

I. In the Frankish monarchy, the old Gallo-lloman people 
still subsisted ; they in part returned their law* and customs ; 
thoir language oven predominated , Gaul was more 1 civilised, 
moro organised, more Humanised than OreaL Britain, in 
which nearly all tin 1 original inhabitants of the country were 
cither destroyed or dispersed. 

II. Gaul was divided among various barbarian peoples, 
each of whom had its own laws, its own kingdom, its own 
history; the Franks, tlio Visigolhs, the Burgundians; and 
the continual alternations of the Frankish m on archy' between 
dislocation and re -union, long destroyed all unity in its 
history. 

III. The conquerors were dispersed over a much larger 
extent of territory; and central institutions were weaker, 
moro diverse, and 'more complicated 

IV. Of the two systems of social and political order, con- 
tained in the cradle of modem nations — T nieantho feudal 
system’ and the representative system — the latter has long 
prevailed in England, while the former long maintained 
its sway in Franco. The ancient national institutions of the 
Franks were absorbed into the feudal system, in whoso train 
came absoluto power. Those of the Saxons, on the other 
hand, were more or less maintained and perpetuated, to end 
at length in the representative system, which rendered them 
clear by giving them duo development. 

Perhaps, also, the difficulty of the study of the ancient 
Frankish institutions arises in some measure from the fact 
that we possess moro documents respecting the Franks than 
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respecting tlie Saxons. Because wo arc acquainted with 
more facts, we have greater trouble in harmonizing them. 
We believe we are better informed because we know less. 

Such being the case, I wish to state with precision tho 
object of my researches, so as not to lose time in useless 
digressions. 1 do not propose that wc should study together 
cither the state of Frankish society in all its departments, 
or the hjstory of all its vicissitudes. I ain desirous to inves- 
tigate and explain to you, first, what constituted in France, 
irom the fifth to the tenth century, the political part of tho 
nation, possessing political rights and liberties ; ana secondly, 
by what institutions these rights w r cre exercised, and theso 
liberties guaranteed. AVe shall frequently be obliged to 
make excursions beyond those limits in search of the facts 
necessary to the solution ol the questions contained therein ; 
but we shall not dwell long upon such extraneous matter. 

In the pursuit of this study, wt shall find the works of 
German authors of incontestable utility. A principal cause 
of the errors of the leading French writers who have treated 
of the subject, is that they ha\e attempted to derive all our 
institutions from Germany, front the condition of the Franks 
beforo the invasion, and that, at tho same time, they have 
been unacquainted with the language, the history, and the 
learned researches of the purely German peoples, that is, of 
the nations which have most thoroughly retained the primi- 
tive elements of Frankish society, and which formed a consi- 
derable portion of the Frankish monarchy. 

Dr. Ilullmann, a professor at the University of Bonn, has 
written a book on tho origin of the various social states or 
conditions, the object of which is to prove that all modern 
social order, political as well as civil, derives its origin from 
the circumstance, that the peoples of modem times have been 
agriculturists, devoted to t lie possession and fixed cultivation 
of land. This view’, although incomplete, is of much impor- 
tance. It is certain that, in the nistory of Europe, ever 
since the fall of the Homan Empire, the condition of persons 
has been closely connected with that of landed property, and 
that the one throws light upon tho other. Though all history 
would Mtttpove that this lias been the case from the begin- 
l° n S" C0n ti nuC( l predominance of the feudal 
ajfi^^rnich consists precisely in the intimate connection 
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and amalgamation of the relations of lands with those of 
persona, would alone be sufficient to demonstrate it unques- 
tionably. 

At tne outset, the condition of persons gave rise to that 
of lands ; according as a man was more or less free, more 
or loss powerful, the land which he possessed or cultivated 
assumed a corresponding character. The tondition of lands 
afterwards became the symbol of the condition of persons ; 
according os a man possessed or cultivated such ana such a 
domain, lie was more or less free and more or less important 
in the State. Originally, tho man gave its character to the 
estate; in tho sequel, the estate gave Ins eharacter to the 
man: and as symbols quickly become causes, tho condition 
of persons was at length not only indicated, but determined 
by, and consequent upon, the condition of lands. Social 
conditions became in some degree incorporated with the 
soil: and a man found himself possessed of a certain rank 
and of a certain degree of liberty and social importance, cor- 
responding to the character of the land which ho occupied. 
In studying modern history, ne must not for a moment lose 
sight of these vicissitudes in the condition of lands, and of tho 
varied influence they exerted upon the condition of persons. 

There is some advantage m first studying tho condition 
of lands, in so far as it was a symbol of tho condition of 
persons, bccauso the former is somewhat more determinate 
than the latter. It is also less complicated; the condition 
of persons frequently varied upon lands of the same condition; 
and the same persons have possessed lands of different con- 
ditions. Our information, respecting the condition of lands, 
is also more than exact . 

b In studying the condition of lauded property and its vicis- 
situdes, I do not propose to investigate its civil condition, or 
to consider property in all its civil relations, such as sue* 
cessions, bequests, and alienations. I intend to consider it 
only in its relation to the condition of persons, and as a 
symbol or cause of the various conditions of society. In tho 
period which we are about to study, from the fifth to the 
tenth century, we havo thjs advantage : that it contains a 
complete system, both as regards landed property, and also 
with respect to the condition of persons ana the political 
institutions of the nation. 
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At this period, wo meet with three kinds of landed 
property: let. Allodial lands ; 2nd. Beneficiary lands ; and 
3rd. Tributary lands. 

1st. Of allodia] lands or Allods . — These were lands possessed 
in absolute right, which the proprietor held from no one, on 
account of which he owed nothing to any superior, and of 
which he had lull liberty to dispose. The lands taken or 
received as booty by the Franks, at the tune of the conquest 
of Gaul, or in their subsequent conquests, were originally 
allodial. At a later period it was said that n man held ah 
allodium, only from God and his sword. Hugh Capet said 
that ho held the crown of France m tins manner, because he 
had received it from no one. Such tenures w ere mementos 
of conquest. 

The word alodc itself indicates that the first allods wore 
lands, which fell to the conquerors cither by lot or division ; 
loos, lot ; allotted , allot him l , whence also came the French 
word, lotene .Among the Burgundians, Visigoths, Lom- 
bards, and others, we Ji ml posit i\o traces of this division of 
the lands allotted to the conquerors. -They took possession 
of two-thirds of the laud, that is, not of the whole extent of 
the country, hut of the land in any locality, where a barba- 
rian of any importance look up his residence. The lands 
which thus fell to the barbarians, wore called Sortes Bwgun - 
dionum , Gotlioruw , and so on. We do not iind among the 
Franks positive traces of such a division of the land ; hut we 
know, nevertheless, that they divided their booty by lot. 

The word aloilr, then, was probably applied at first only 
to the lands taken by the victors m virtue of their conquests. 
Another proof of this is that allodial property, properly so 
called, was long distinguished from the lands held also in 
absolute right, and entailing no acknowledgment of a 
superior, but which had been acquired by purchase or in 
any other way. A distinction was also made among allodial 
lands, of sahe land, which could be inherited only by males. 
This was probably the original allod,thc land acquired at the 
time of the conquest, and which thereupon became the pri- 
mitive and principal establishment of the head of tho family. 
Terra salica is the terra aviatiba of the Bipuorian Franks, 
the terra sortie titulo adquisita of the Burgundians, the here- 
ditas of the Saxons, and the terra paterna of the formulas of 
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Harcolf. Various explanations have been given of the term 
salic land . Montesquieu thinks that it was the land belonging 
to the house, from the word, sal, hall. Tins explanation is 
supported by Hullmann. It would thus be the in-land of 
the Anglo-Saxons. It is probable that originally the terra 
saliea was in fact the land connected with the house, the 
residence of the chieftain. The tw o explanations would thin 
coincide ; but the former is more complete and historical 
than the latter. 

The namo of allod was extended by degrees to all lands 
possessed in absolute right, and held from no superior, 
whether they were the original allodia or not. The words 
propriwn, possess?*), prcrHium, htrredilas, were then employed 
as synonymes of allodium it was probably at this period 
also that the rigorous interdict which excluded females from 
succession to salic land, Jell into desuetude. It would have* 
been too harsh to exclude them from succession to all allodial 
property. There were some do id its entertained on this 
point as early as the tune when the. salie law r was drawn up ; 
and Mareult has transmitted to us a formula which proves 
that, although it w'as the common law to deprive females of 
all succession to primitive allods, a father might, never- 
theless, by his will, give Ins daughter an equal share with 
his sons in the division of all his property, of whatever 
nature. 

The essential and primitive characteristic of the allodium , 
consisted in the absoluteness of tlu* property; the right to 
give it away, to alienate it, to hcqueaLli it by inheritance or 
will, &c. Its Becond characteristic, was that it depended 
upon no superior, and involved no service or tribute of any 
kind to any individual. Jlut although allodial lands were 
exempt from all private charges towards individuals, does it 
follow that they were also exempt from all public charges as 
regarded the state, or the king as head of the State P This 
question has been differently answered by learned men. 

At tho period to which wo allude, there wore no public 
charges properly so called, no obligations imposed and 
fulfilled as regarded the State, or its head. All was limited 
to personal relations between individuals ; and from tho 
relations of man with man arose the mutual relations of 
landed property, which woro not carried further than those 
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of persons. We have already seen this ; the position of the 
Franks after the conquest resulted from the combination of 
their anterior relations with their new position. The freeman, 
who held his land from no ouc, had no obligations or charges 
to fulfil to any ouc on account of his land. In such a state 
of civilization, liberty is the appanage of force. The Franks 
who possessed allodial lands, and an ere strong enough to bo 
under no obligation of duty to any more poNverful individual, 
would not have comprehended the necessity of owing service 
to an abstract being like the State, iuth which, moreover, 
they had no personal relation. 

flowcvcr, as society cannot exist iu such a slate of disso- 
lution, arising from the isolation of individuals, new relations 
were progressively formed between the proprietors of allodial 
lands, winch relations imposed certain charges on them. 

1st. The gifts presented to the kings either at the holding 
of the Champs cfo Mars or Mai, or when they come to pass 
any time in any particular province. The kings haa no 
fixed habitation. These gifts, though at first purely volun- 
tary, became gradually converted into a sort of obligation, 
from which allodial lands were nut exempt. That these 
gifts had become obligatory is proved by a list drawn up at 
AixJa-Chapellc in 817, during the reign of Louis the Debon- 
nair, which enumerates the monasteries which had to pay 
them, and those which had not. 

2nd. The supply of provisions and means of transport to tho 
king’s ambassadors, and to the foreign envoys, on their pas- 
sage through the country. 

3rd. Of the various barbarian nations which were succes- 
sively incorporated into tho kingdom of the Franks, several 
paid tribute to the Frankish kings ; and of this tribute it is 
probable that the free or allodial lauds, possessed by theso 
nations, contributed their share. It consisted of a certain 
number of cows, hogs, and horses. The naturo of these 
tributes proves that they were not distributed among tho 
lands, but imposed upon the nation as a whole. 

4th. A more important charge, namely, military service, 
was imposed upon allodial lands. In our next lecture^ 
we show see how this charge was introduced. 
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Lecture XIII. 

Origin of military service ; its cause and limits. — It was made a general 
obligation by Charlemagne.— Allodial lands were originally exempt 
from taxation —Origin of benefices —Change in the position of the 
German chiefs, in consequence of their ten itorial settlement — Their 
wealth. — No public treasury. — The ccrarium and fiacua of the old 
Roman republic — Formation ot the puvatc domain of the kings of 
France. — Character of benefices.— En or of Aiontc&quicu on this 
subject. 

I have indicated some of tho new relations which became 
progressively established between the proprietors of allodial 
lands jfnd the services that resulted from them. I have to 
occupy you to-day with the consideration of military service 
and benefices. 

Originally, military service was imposed on a man by 
virtue of his quality, his nationality before the conquest, 
and not by reason of his wealth After the conquest, there 
was no legal obligation to it whatever; it was a natural 
result of the position occupied by the Pranks, — who wero 
constantly called upon to defend what they had conquered, 
— and of their taste for warlike expeditions, and for pillage. 
It was, also, a kind ot moral obligation which each man owed 
to the chief whom ho had chosen. This connexion continued 
the same as in Germany ; the chief proposed an expedition 
to his men, and if they approved of it, they set out. Thus, 
wc find Theodoric proposed to the Australian Franks an 
expedition against Thuringia. Often the warriors them- 
selves summoned their cluof to conduct them on some 
particular expedition, threatening to forsako him, and Reek 
another chief, in the event of his refusal. Under tho Mero- 
vingians, a kind of regularity, some sort of legal obligation, 
was introduced into the military convocations, and a penally 
was inflicted upon those who did not present themselves. 
The obligation was imposed, and the penalty inflicted, even 
in cases where no movement was required in defence of the 
country. The proprietors ot allodial lands were not exempted; 
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many, doubtless, went on tlicir own free choice, but the 
feeble were constrained. This was, however, an obligation 
attached rather to the quality of a free man, a Prank, or an 
associate, than to property. 

Not until the reign of Charlemagne, do we Bee the obliga- 
tion to military service imposed on all free men, proprietors 
of freeholds, as u ell as of benefices, and regulated, by pro- 
perty qualifieat ms. This service now appeared no longer 
as a voluntary act ; it was no longer the consequence of the 
simple relation between a chief and liis associates, but a 
truly public sendee imposed on every individual of the 
nation, m proportion to the uaturc and extent of his 
territorial possessions. Charlemagne was very vigilant in 
seeing that the system of recruiting which he had esta- 
blished, should be faithfully earned out; wo have a proof 
of this in his capitulary, issued in the form of instructions to 
the missi dominici , ill the year S12 This is an exceedingly 
minute account of the particulars and charges of militaiy 
sen ice. These charges remained under the same conditions 
during the reigns of Charlemagne's immediate successors. 
Under Charles the Bald, they were restricted to the case of 
an invasion of the country by a foreigner ( iandwchr ). The 
relation of the vassal to Ins lord, at that tunc, prevailed 
completely out that of the citizen to the chief ruler of the 
state. 

Although allodial lands were exempt from imposts, pro- 
perly so called, more because there were 116 general imposts 
whatever than because of any special immunity from them 
possessed by allodial lands, yet v\ e find the kings used every 
favourable opportunity to attempt to attach imposts to men 
and lands, which they believed rightfully exempt from them ; 
complaints were made of these attempts as acts of injustice ; 
they wero resisted, and sometimes redress was sought, tut 
under Ghilperic, in 578, in Austr&sia ; under Theodebert, in 
547; and under Clovis II., in 615. We find also, that, on 
the occasion of great and alarming emergencies, the kings 
imposed certain charges on proprietors, without distinction, 
requiring them to lend their assistance, either to the poor, 
or to the state. Thus, Charlemagne, in 779, during a 
famine, and Charles tho Bald, in 877, in order to pay the 
tribute due to the Normans, made such general daims. In 
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both ‘these cases, the charge was adjusted to the quality of 
persons and properties. 

There is reason' to believe that, originally, allodial lands 
did not exist in large numbers, especially among the Pranks. 

There is no ground for supposing that the Franks took 
possession of, and shared the lands, wherever they made 
expeditious and conquests. They rather cared for the booty 
which they carried off, and the < attle which they took with 
them, instead of forming a settlement themselves. For a 
long time, tlio greater part of the Franks did not often 
forsake their first habitations on the banks of the Meuse and 
tho Rhine, thither they returned after their expeditions. 

We may conclude that lands were most probably dis- 
tributed in the following maimer. Each chief took a portion 
for liimself and his associates, who lived oil the land of their 
chief. It would lie absurd to suppose that each band would 
dissolve itself, and the separated nulmduals then retire each 
to his isolated share of land , there were no individual shares, 
or, certainly, but few. This is sufficiently proved by the 
fact that the greater number of Franks appear to have been 
without lauded property, living as' cultivators on tho lands, 
and m the villa of a chief, or of the king. Often, even, a 
man would place liimself not only under the protection, hut 
at the disposal of another, to serve Inin during his life, on 
condition of being fed aiul i Lotlicd, and yet without ceasing 
to be free. This kind of contract, tho formula for which 
has been preserved, must ha\e boon very common, and 
explains tho circumstance that so large a number of free 
men ore foiuid to have lised and served on lands not belong- 
ing to themselves. Probably, the number of Franks who 
became successively proprietors, by means of benefices, was 
greater than the number of those who w*ere primitively allo- 
dial proprietors. 

The larger number of small allodial proprietors were 
gradually robbed of their possessions, or reduced to the , 
condition of tributaries, by the usurpation of their neigh- 
bours, or of powerful chiefs. Of this, there are innumerable 
examples. . The laws mode, from the seventh to the tenth 
century, give evidence of the tendency of large allodial estates 
or benefices to absorb small freeholds. Tho statute of Louis 
the Dlbonnair, referring to the complaints of the Spanish 
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refugees in the south, explains pretty accurately the system 
according to which properties changed hands. 

Donations to churches also tended incessantly to reduce 
the number of allodial estates. They would probably soon 
have disappeared altogether, had not a cause of an oppo- 
site character tended continually to create new ones. As 
allodial property was sure and permanent, while benefices 
were precario'is and more dependent, the proprietors of 
benefices constantly sought to convert their benefices into 
allodial estates. The capitularies which remain to ub prove 
this at every step. It is probable that largo new allodial 
estates wore thus created, but small ones tended to disappear. 

Finally, under Charles the Bald, a singular circumstance 
presents itself. This was the very time when the By stem of 
allodial property w as preparing, so to speak, to merge itself 
in the system of beneficiary property, which is synonymous 
with feudalism; and precisely at that time the name of 
Allods is more frequent than ever. Wo find it applied to 
properties which are evidently benefices. This name still 
designated a property more surely hereditary and inde- 
pendent, and as benefices were ordinarily hereditary and 
independent, they were called allods, just in order to indi- 
cate their new character; and the king himself, whose 
interest it especially was that his heneficcs should not 
become allods, gave them .this name, as if it had become 
their conventional designation. Sixty years previously, 
Charlemagne had made the greatest efforts to prevent bene- 
fices from becoming allods. 

Having thus explained the nature and changes of allods, 
I pass on to the consideration of benefices. 

Benefices , which constituted the cradle of the feudal 
system, were a natural result of the relations anciently 
subsisting in Germany betw ecu a chief and his associates. 
As the power of those chiefs resided only in the strength of 
their band of associates, all their attention was directed to the 
means of enlarging the number of these followers. Tacitus 
relates how, being charged with the maintenance and pre- 
servation of their followers, they gained and kept them by 
means of constant warfare, by dividing to them the spoils 
of the empire, by gifts of arms and horses. After the con- 
quest, when the territorial establishment took place, the 
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S osition of the chiefs was altered. Hitherto, in their wan- 
ering life, they had lived solely upon rapine; then they 
possessed two kinds of wealth, moveable booty and lands. 
They made their companions other presents, which engaged 
them in another kind of life. These riches, both moveable 
and fixed, remained for the chiefs, as for all others, as their 
personal and private property. The Frankish society had 
not then arrived at any ideas of public property. It con- 
sisted only of individuals, powerful by reason of their courage 
and their talent for war, by the antiquity of their family, 
and the renown of tlieir name, who collected around them 
other individuals, who passed their life in tlic same precarious 
manner. The republics of antiquity did not commence thus. 
Borne had soon its pul die treasure — its ovarium . Till nearly 
the close of the republic, the ovarium still remained. Augus- 
tus established the fisc us, the treasury of the prince, which 
was destined to absorb the tcrarnim . The fscus, at first, 
received only private gifts to the prince, but it soon 
usurped all tlic public revenues, till it became at length the 
only repository for public wealth Tims, despotism trails- 
formed a public into a private domain. The states founded 
on the ruins of the Homan empire have followed an opposite 
course. At their commencement, all property was private 
property. It is in consequence of the <le\ clopmcnt of ciuli- 
zation, and free institutions, that in almost all monarchies 
private domains have gradually become public property. 

The private domains of tlic chiefs of bands, and parti- 
cularly of the Frankish kings, were at first composed of lands 
taken from the inhabitants of the countries m which they 
established themselves. I have already stated that they 
did not take all the lands, hut a largo number of them. 
The share of the chief must have been considerable, ns is 
indicated by the numerous domains of the chiefs of the first 
two races, in Belgium, in Flanders, and on the bonks of the 
Rhine, where they first formed their settlements. Ilullmann 
has given a list of a hundred and twenty-three domains 
beyond the Meuse belonging to the Carlovinginn family. 

Tho private property of the chiefs of conquered peoples 
were, to a great extent at least, incorporated into the domain 
of the conquering chief. Clovis subjected to himself succes- 
sively several petty monarchs in his neighbourhood — Bagna- 

i 
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chair at Cambray, Chararich in Belgium, and Siegbert at 
Cologne ; and took possession of all their personal property. 

Hie substitution of the royalty of one family for that of 
another, augmented the private domain of the king; tlio 
new king would add to nis own personal possesions tlio 
property of the dethroned king. Tims the large domains 
possessed by tlio family of Ihe Pepins, in Belgium, and on 
the lthine, became vojal domain* 

Legal confiscations, as a punishment lor ernno, eases in 
which no legal heir was to he found for property, unjust 
and violent confiscations — were oilier sutures uJ jiersom.l 
wealth to kings. 

In these ways, the private domain of flit 1 kings increased 
rapidly, and it w.w employed b> ilieui especially as a means 
of attaching their associates to them, and of gaming new 
ones Henefiees, then, are ns ancient as the i slabhi-limcij' 
of the h'raulvs on a lived tei ntoi v 

The fundamental question \hich has divided liisloiians 1 , 
whether those who arc incivlv Mholars or the plnlosuphei 
is — were benefices given fin a tunc and revocable at will, or 
were they for life and \et rev ert ibb\ nr wore they here- 
ditary? Montesquieu has aimed .it establishing a histo- 
rical progression among these different modes; he asserts 
that benefices were at first, revocable, being given for a 
time, then for life, and then hereditary. I believe lie is 
mistaken, and that his mistake arises from an attempt 
to systematize hist on, and hung its facts into regular 
marching order In the giving and receiving of benefices, 
two tendencies have always coexisted: on tlio one hand, 
those who had received benefices wished to retain them, ami 
even to make them hereditary , on tin 1 other hand, the kings 
who granted them wished to resume them, or to grant them 
for only a limited period All the disputes that occurred 
between kings and their powerful suhjei is, all the treaties 
which arose out of these disputes, all tlio promises which 
were made with a view 1o appcine the dissatisfaction of 
malcontents, prove that tlio lungs were in the habit of 
taking bock, by violence, tlio benefices they had granted, 
and that the nobles attempted to retain them also by 
violence. The Mayors of the Palace acquired their power 
by placing themselves at the bead of the large possessors 
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of benefices, and by seconding their pretonsionB. Under tbo 
administration of Pepin tlio Short and Charlemagne, tbo 
struggle appeared to cease, because the kings had for a 
time great superiority in force ; but, in reality, the kings 
were now the aggressors in their turn, who endeavoured to 
bring the bcncliecs again into tlieir own hands, and to 
preserve to themselves the free disposal of them. Under 
Charles the Paid, the kings again began to get feeble, and, 
in consequence the treaties and promises became again 
favourable io tbo beneficiaries In tael, the history of bene- 
fice *s, irom the time of Clous till the full establishment of 
iMe feudal system, is nnl\ a perpe I mil r struggle between 
tlieso two opposing tendencies. An attentive and accurate 
'■\:m ii nation of the finds will prove Ilia* the three inodes 
> f conceding benefices did not follow mie another in regular 
' i ronologieal succession, hut that the\ .ire to lie found exist- 
ing and ojKiating •simultaneous!) during the whole course 
oL this period. 


z 2 
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Lecture XIV. 

Proofs of the e '-existence of vaiious modes of conferring benefices, from 
the fifth to the tenth century, — Of bcncficcB that were absolutely and 
aibitrarily revocable.— Of benefices conceded for a limited time ; the 
jtrecana — Of benefices granted for life, — Of benefices granted here- 
ditarily.— General character of the concession of benefices.— Their 
tendency to become hcrcdilaiy —Its prevalence under Charles the 
Bald.— Military service — Judicial and domestic service.— Origin, 
meaning, and vicissitudes, of the fidelity due by the vassal to his 
lord. 

Ebon the time of the invasion of the Gauls by the Eranks 
up to the moment when the feudal system was definitely 
constituted, we find during the whole course of this epoch : 

I. That benefices were moked, not only as a consequence 
of legal condemnation, but also by the arbitrary will of the 
donor. The power of absolute and arbitrary transference of 
benefices was practically in existence under the Merovingian 
kings. It is however very doubtful whether this has ever 
been recognised as the right of the donors. Such an act pos- 
sessed a character of suddenness and violence which gave a 
shock to ideas of natural justice. Eew men would consent 
to receive a favour of which they might legally have been 
deprived at tho first moment of caprice. Montesquieu 
affirms that benefices were first held on an entirely uncer- 
tain tenure. The proofs which he gives are but of little 
weight. First, the clause contained in the treaty concluded 
at Andely, in 587, between tho two monarchs, Uontran and 
Childebert, proves the fact but not the right. Secondly , the 
formula of Marculf again docs not prove anything more than 
a common practice. Besides, the giver of tho benefice 
presents a motive in this formula, namely, the necessity of 
the exchange. Thirdly , the law ol the Lombards merely 
characterises the bcncficc as a precarious property, whicn 
it indubitably was. Fourthly, the Book of Fiefs compiled 
in the twelfth century, probably converted the fact into a 
light. Fifthly, the letter of the bishops to Louis the Germanic 
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also proves merely the fact. It is evident that the right 
has always been contested, and that attempts have always 
been made to prevent the permanency of benefices is a 
fact also. 44 Charlemagne,” says Eginhard, 14 did not suffer 
that every noble should take away irom his vassal the bene- 
fices which he had granted to him upon any outburst of 
anger.” The capitulary of Louis the Debonnair, which allows 
a year to tho rejected incumbent whose benefice is in a bad 
condition before it can bo finally taken from him, proves 
likewise that certain forms were observed with this view, 
and protests against a purely arbitrary disposition. That 
the patron had a right In lake away the benefice, when the 
occupant had failed to discharge his obligations, is an indis- 
putable fact. Now it would bo very easy to abuse this 
principle of taking away benefices ima<*r a pretext of disor- 
derly conduct or infidelity to the trust reposed ; accordingly 
all tho protestations that were made, and all the treaties 
that were enforced, were designed to oppose such a pro- 
cedure. 

Thus wo find, from the* fifth to the tenth centmy : First, 
numerous examples of benefices being arbitrarily taken 
away ; this was the practice of the giver, when his power 
corresponded to his desire. Secondly, benefices taken away 
on account of unfaithfulness, disorder, treachery ; this was a 
right. 

II. As to benefices granted for a limited time, Montes- 

S uieu affirms, after tho Book of Fiefs , that they wore at 
rst granted fur one year. I have not been able to find any 
positive example of this. It is not however impossible that 
there may have been such, similar to tho prccaria belonging 
to churches. Frecari urn, among the .Romans, signified a grant 
of property on the tenure of usufruct for a limited time, 
which was generally pretty short. Under the monarchy of 
the Pranks, we have seen that tho churches often consoli- 
dated their wealth in this way, in order to secure a permanent 
revenue. Charles the Bald decreed that the precar ia should 
be held for five years and renewed evciy five years. Tho 
only benefices which appear to me to have been granted for 
a time, ostensibly so at least, arc those which arose out of 
the ecclesiastical wealth token by Charles Martel (about 
▲.j>. 720), and which were then possessed under the designa- 
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tion precarious. Before this period we findkings and mayors 
interposmg their authority in order to obtain, under the title 
of jprecarious, the enjoyment of certain church wealth for cer- 
tain persons. It appears that Charles Martel did more at that 
time than grant or cause 1 the retention of church property, 
under the title of precaria, — lie also completely stripped the 
churches, in order to confer their wealth as benefices. But, 
after him, lepin and Carloman, his sons, while they bIbo 
took the wealth of churches in order to confer them on 
their vassals, only took it on the title of precaria . The 
ecclesiastics protested vigorously against the spoliation of 
Charles 11 artel, and it was upon their protestations that 
Pepin ordained that the wealth which could be restored 
should be actually returned, and that what could not be so 
restored, should be* held under the title precaria , at fixed 
rentals, till they could again bo transferred to the church. 
Pepin and Charlemagne used rigorous measures to secure 
that the holders, in prerario , of church wealth should ful- 
fil their obligations to its primitive proprietors; and wo 
may gather, from the frequency of tlicir orders, that these 
orders were often treated with contempt. It is never- 
theless evident that the practice of taking the goods of the 
church, and placing them in other hands, whether absolutely, 
or under the title of precarious, continued under even the 
most feeble and superstitious kings. The bishops said that 
Charles tin 1 Bald suffered himself to be led astray, being 
often seduced, partly because of his youth, partly through 
feebleness of character, by evil counsellors, and often con- 
strained by the threats of the occupants, who told him “that 
if he did not allow them to possess this consecrated property, 
they would abandon him immediately.” It is probable that 
but little of tins property wiis restored to the churches, and 
that the greater part of what was held sub precaria became, 
along Tilth the other benefices, the hereditary possession of 
the occupants. 

We see that far from Charles Martel having any claim to 
he regarded as the first originator of the practice of granting 
ben«Mtt%r life, the benefices, on the contrary, which arose 
eitheifflfem the net by which he despoiled churches and 
mosgpRries, or from acts similar to his, were for a long time 
i precarious than any others, and even ought legally to 
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have been restored to the churches ; certainly at the death of 
the occupants, and if possible before. 

HI. We find during the whole of tho epoch which wo arc 
considering, and at its close as much as at its commencement, 
benefices conferred for life. Tt is evident that under Pepin 
a od Charlemagne most beuefiecs were given on this tenure. 
This was owing to the various precautions taken by tho kings 
tu prevent thei r bei ug trans formci 1 i nto allodial cstat cs. Louis 
the Debonnair took the name precautions. Mahillon quotes 
a charter of this king containing the formal concession of a 
benefice to be held fop life. 3 n SS9, King Elides conferred 
a benefice on liicabod his vassal, “ in beneficiary right, and 
on a tenure of usufruct with tins addition, that, if he should 
have a son, tho benefice should pass to his son lor his life. 
Wo see, under Pepin, a vassal die who had a soil, and yet 
his benefice was giwn immediately to another vassal. 

JV. Wc find also, during the whole of this epoch, that 
benefices were gi\en or held hereditarily. In 5S7, it was 
stipulated by the treaty of Anilely, with regard to tho 
concessions made by queen Clotilda, that they should bo 
perpetual The law of the Visigoths (of Ciiiudasuinth, 
about 5-10) provides that the concessions made by the 
princes should not be revoked. Maivulf gives the formulary 
tor a hereditary concession. In 705, Charlemagne gave to 
an individual named Jean, who hail conquered the Saracens 
in the province of Barcelona, .i domain (says Fontaines) 
situated near .Narbonne , “ in order that lie and his posterity 
may possess it without am fee or trouble, so long as they 
remain faithful to us or to our children ” Tho same Jean 
presented himself to Louis the Debonnair, with the gift of 
Charlemagne, and demanded Ins confirmation of it. Louis 
confirmed it, and added to it new lands. In S84, Jean being 
dead, lus son Teutfrcd presented himself to Charles the Bald 
with the two donations just mentioned, and asked him 
to confirm them to him The king granted this, os it is 
expressed, “in order that thou mayest possess them, thou 
and thy posterity, without any feo. ,,, These successive de- 
mands ot confirmation, either at the death of the original 
bestower, or at that of the original incumbent, prove that 
•the hereditary character of benefices was not then consi- 
dered as aright, even when it had boon promised, and 
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consequently that it rested on no general law that was 
recognized by the state. 

These three modes of granting benefices, of which I have 
just given examples, existed therefore at the same time, and 
X believe that we inay assert from them two general facts, 
which however are not without exceptions : First, the usual 
condition of benefices, during this period, was that they 
should be gn on on a tenure of usufruct and for life; Secondly, 
the tendency of the time was to render the benefice a 
hereditary possession. This result was eventually realized 
when the feudal or aristocratic system triumphed over tho 
monarchical system. W o see under Charlemagne, at which 
time the monarchical system reached its culminating point, 
that most benefices were held on a tenure of usufruct for 
life, and not as personal property. Not only was Charle- 
magne unwilling that tho property in benefices should be 
usurped, but lie was especially vigilant with regard to their 
right administration Under Charles the Bald, when the 
aristocratic system prevailed, benefices came to be held as 
hereditary possessions. This mode of possession partly 
arose out of the immense number of hereditary concessions 
which were made during this reign, and which were com- 
menced under Louis the Bebonnair , partly also out of Borne 
general arrangements m the capitularies of Charles the Bald, 
which recognized or conferred upon those who we re faithful to 
the king the right to transmit their benefices hereditarily. 
We must conclude from this that the hereditary character 
of benefices at thp.t time prevailed almost universally as a 
custom, and began to be avowed as a principle, but that it wras 
not yet a general and recognized right. It w r as demanded 
and received in individual instances, which would not have 
been tho ease had it existed as a common right. In the 
monarchies consequent on the dismemberment of Charle- 
magne's empire — in Germany, for example — it was not 
recognized as a right, and prevailed still less as a custom. 

Let us never forget — I repeat it— that all these general facts 
are subh&t to exceptional cases, and that different methods 
of benefices have existed at all times. It would 

follo^prom the nature of Ihmgs, that the common condition 
of .benefices was, at first, that of possession for life. The 
relations of the chief to Ills associates were all personal,-— 
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hence his benefactions were personal also. Not less did it 
follow from tho nature of things, that when the Franks were 
once established and fired, tho associates of tho monarch who 
were able to acquire an independent existence, and to become 
powerful in their turn, tended to separate themselves from 
their ancient chief, and to settle themselves in their own 
possessions, in order that they also might become the centre 
of groups of men. Hence resulted all the efforts to make 
benefices hereditary. 

After having determined the origin and tho modo of 
conferring and transmitting benefices, it remains that we 
should learn what conditions were attached to them, and 
what relations were thereby formed between the giver and 
the incumbent. 

Mably thinks that benefices did not at first iihposo any 
particular obligation, and that those of Charles Martel were 
the first which woro formally associated with civil and 
military services. This opinion is contrary to the nature of 
things ; — the origin of benefices testifies to tho contrary. 
They were, as, in Germany, gifts of horses or of arms and 
banquets had been, a modo of attaching companies to the 
benefactor. This relation in itself involves an obligation. 
Mably’ s idea is equally contradicted by facts. In all tho 
disputes which arose between the incumbents and tho 
Merovingian kings, the benefices are always vindicated in 
behalf of those who kept faith with their patron No com- 
plaints were made when those w ere seen to he despoiled 
who had failed to render the fidelity that was due from 
them. Siggo wo find losing tho benefices of Chilpcric in 
57G, because ho had forsaken his allegiance and passed over 
to Childebert II. The law of tho ltipuarians pronounced 
the confiscation of tho goods of every man who had been 
unfaithful to the king. Marculf gives the formula of tho 
act by which a man was received into the number of the 
faithful. Charles Martel, in giving benefices to his soldiers, 
only imposed upon them the obligations that had always* 
followed on suen appointments. Only these obligations 
became progressively more formal and explicit, precisely m 
the measure that the ancient relations of the chief and his 
associates tended to become weakened and to disappear, in 
consequence of tho dispersion of his men and their settle- 
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ment on llieir own properties. Originally, the associates lived 
with their chief, around him, in his house and at his table, 
in peace, as well as in war : they were his vassals, according 
to the original sense of the word, which signified th e guest, 
the companion , an individual attached to the house.* When 
most of the vassals had dispersed themselves, in order that 
each might reside in his own allodial or beneficiary estate, we 
may casdy perceive the necessity that thus arose of deter- 
mining the obligations that were then imposed upon them; 
but this was only done imperfectly and by degrees, as is 
generally the ease where matters are at issue which have 
for a long time had a general and conventional adjustment. 
As the first race began to disappear and the second to arise 
in its place, the obligations attached to tho conferring of 
benefices ’ appear to be clearly determined. They range 
themselves under two principal heads. First , the obligation 
of nnjitarv sen ice on the requisition of the patron. Secondly , 
the obligation of certain judicial and domestic services of a 
more personal and household character It is impossible at 
the present time to specify what these services were to which 
the incumbents were held. We see only, among a host of 
acts, that the kings imposed oil the incumbents servilia f 
which obliged them to present themselves at court. These 
obligations were comprised under the general term fidelity. 
They were at first personal, and attached to the quality of 
liege-man, independently of the possession of any benefice; — 
a connexion identical w itli that between the ancient German 
associates and their monarch When it had become neces- 
sary for the king to give lands as a benefice, in order to insure 
the fidelity of his liege subjects, the obligation attached itself 
to the quality of beneficiary. We constantly see benefices 
given under tho condition of loyalty. Charlemagne, when 
he gave a benefice m perpetuity to Jean, annexed to it this 

* There atc different etymologies of the word vassus, from haus, a 
house ; from yast, a guest , from Jest, fast, established ; from gesetle (vu- 
saJlus).— The word (Jasinde, whuli cxpi esses the famiha, bo far as it 
comprUjggJ$s individuals inhabiting the house, tho guests in opposition 
to t induces mo to think that vassus comes from gast. 

( A nfptQffl fijirh der Dents. Land , vol. i p. 6.26.) 

jNjfcTCad in the Salic law (tit 43) Si quis romanum hominemcon- 
tidjjtr n , regia Occident , sol. 300 culpabilis judicctur. The Homan editors 
ff this law would have rendered tho word gast by conviva. 
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condition. There is reason to believe that benefices were 
also given, conditioned by the nayment of certain fees (census). 
I do not find, at this perioa, the granting of any benefice 
in which the imposition of a rental is expressly indicated ; 
but tho nature of things seems to show that such must 
have been the case, and 1 do find mention made of 
benefices conferred absque tillo censu . Anxiety in certain 
cases to obtain exemption from the fees, proves that in other 
cases they were imposed. Tl is probable that rentals were 
attached to benefices, granted hereditarily, and not to those 
which were only given for tho term of an individual life. 

Loyalty was at first duo only to that chief to whom it 
had been expressly promised, and from whom a benefice 
had been received Charlemagne attempted to change this 
into an obligation common to all the freemen m his States. 
Marculf has preserved to us the formula m which lie wrote to 
his counts, requiring from all individuals the oath of fidelity. 
Thus did this prince endeavour to break through the feudal 
hierarchy which was consolidating itself, to bring himself 
into a direct relation with all freemen, and to make tho 
relation between kmg and subject predominant over that 
between lord and vassal The oath of fidelity was univer- 
sally exacted by the successors of Charlemagne, Louis the 
Debonnair and Charles tho Bald, but without any eflectivo 
results ; for the tendency to hierarchical and feudal aristocracy 
had become prevalent. "Wo lind besides numerous examples 
of the maintenance of the relations between incumbent and 
patron, even under Charlemagne. Under Charles tho Bald 
this relation became more positive and independent of the 
king. The prince even, for the repression of public crimes, 
allowed his authority to he exercised through the interven- 
tion of the lord ; he made each lord responsible for the crimes 
of his own dependents. It was therefore especially in the 
empire of tho lord over his men, that tho means were then 
sought of sustaining order and repressing crime. This alone 
will sufficiently indicate the continually growing force of 
feudal relations and the diminishing authority of royalty. 
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Lecttoe XV. 

Off benefices conceded by great landowners to men dependent upon 
them . — Fir f , benefices conceded for all kinds of services, and as a 
mode of paying salary , Stcomlly, larger proprietors UBurp the lands 
adjoining their own, and bestow them as benefices on their sub- 

' ordinates ; Thirdly , the conversion of a great number of allodial 
lands into benefices, by the practice of recommendation . — Origin and 
meaning of this practice — Permanence of freeholds, especially in 
certain parts of the Frankish monarchy —Tributary lands.— Their 
origin and nature.— Their rapid extension: its causes.— General 
view of the condition oi territorial piopcrty, from tho sixth to the 
eleventh century Fir*t, different conditions of territorial property; 
Secondly , the individual dependence of territorial property; Thirdly , 
the stationary condition ot tcintoual wealth. — Why the system of 
benefinaiy property, that is to say, tho feudal system, was necessary 
to the formation ot modern hocicty and of powerful states. 

Kings wore not tlio solo donors of benefices; all the 
large proprietors gave them. Many leaders of bonds of 
men were originally united under the conduct of the king; 
these chiefs became subsequently proprietors of large allo- 
dial estates. Portions of these were conceded as benefices to 
their immediate associates. Afterwards, they became large 
incumbents, and gave also as benefices portions of the 
benefice which they held from the king, lienee arose the 
practice of sub-cnteolfment. In the capitularies, wo per- 
petually meet with the words, v assail i vassallorum nostrorum. 

We find, during the whole of this period, even under Char- 
lemagne, numerous examples of benefices held otherwise than 
from the king. Two letters of Eginhard expressly mention 
tho concession, by way of benefice, of certain portions of royal 
benefices. 

It is the opinion of Mably, that other persons than the 
king began to give benefices only after the reign of Charles 
Martel. This mistake arises from his not having appro- 
hendedfflat the relation of the chief to his associate, which 
grow into that of lord to his vassal, was at first 
personal relation, entirely independent of and 
* inferior to any concession of benefices. It is impossible to 
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determine at what particular time the conferring of bene- 
fices became connected with the relation of the beneficiary 
to his patron. This was probably almost immediately after 
the territorial establishment. 

The number of benefices was soon very considerable, and 
became greater every day. 

I. Benefices were given to free men belonging to quite 
an inferior order, and employed in subordinate services. 
The majores villa, aud the poledrarn , that is to say, tho 
stewards of the estates, and the keepers of the horses of 
Charlemagne, had them. It was the policy of this prince 
to scatter widely his gifts, and to reward zeal and fidelity 
wherever he found them 

II. Tho Larger proprietors continually made themselves 
masters of tho lands adjoining their own, whether these 
were lands belonging to the royal domain, or such as 
were neglected, and hail no a cry definite owners. They 
had them cultivated, and often procured subsequently tho 
privilege of adding them to their benefices. The extent 
of this abuse becomes manifest under Charles the Bald, 
by the numerous expedients adopted by this prince to 
remedy it. 

III. A large number of allods were converted into bene- 
fices by means of a tolerably ancient usage Marculf has 
left us the formula by which this conversion was made ; — 
its origin we must seek m the practice of recommendation. 
lteoommcndation 'was not pnmihvely anything else than the 
choice of a chief, or a patron. A law of the Visigoths, called 
a lex anti ana, and which must be referred to king Euric, 
towards tho close of the fifth century, says : “ If any one 
have given arms, or any other tiling, to a man whom he has 
taken under his patronage, these gifts shall remain the pro- 
perty of him by wboni they ha\ e been received. If this 
latter chooso another patron, he shall he free to recommend 
himself to whomsoever he will : this may not be forbidden 
to a free man, for lie belongetli to himself; but he shall, in 
this case, return to the patron from whom he separates him- 
self all that he has received from him. 0 

These were, then, the ancient Germanic customs. The 
relation of tho individual recommended to his patron was a 
purely personal one. The presents consisted in arms j his 
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liberty remaiiied unimpaired. *Tlie law of the Lombards 
left to every one the same liberty as the law of the Visigoths. 
Nevertheless, wo see, by the same capitulary, that this liberty 
began to be restrained. Charlemagne defined the reasons 
by which any ‘one might be allowed to quit his lord, when he 
had received anything from him. We may learn from this, 
that tho ties contracted by recommendation began to be 
strengthened. This practice became very frequent. By 
these means order was promoted, so far as the law was 
concerned, and protection and safety as far as concerned 
the person recommended When relations of service and 
protection bearing a purely personal character were thus 
established with a patron, other more tangible relations 
arose in which the property of tho parties was considered. 
Tho person recommended received benefices from the lord, 
and became a vassal of his estate ; or rather he recommended 
his lands, as lie had previously recommended his person. 
JRecommendatwn thus became a part of the feudal system, 
and it coni rib uted most importantly to the conversion of 
allodial estates into benefices 

There is, however, no reason to believe that all allods were 
thus converted into benefices. Originally, such a conversion, 
or even the mere acceptance of a benefice, was regarded by 
a free man as, to a certain extent, a surrender of his liberty, 
being an entrance upon a personal service. The large pro- 
prietors, wfiio exercised an almost absolute sovereignty in 
their own domains, would not readily renounce their proud 
independence. Etichon, broil ior to .T udith the wife of Louis 
the Debonnair, was unwilling any longer to receive his son 
Henry, who had accepted, without his knowledge, from the 
king his undo a benefice of four hundred acres, and thereby 
entered upon the service of the crown. After tho triumph 
of the- feudal system, a considerable number of allods still 
remained in several provinces, particularly in Languedoc. 

After speaking of freeholds and benefices, it remains that 
I should allude to the tributary lands, whose existence is 
attested by all tho memorials of this period! Wo do not 
necessarily understand by this term lands on which a public 
impost was levied, but lands which paid a fee, a rental, to a 
superior, and which were not the actual and absolute pro- 
perty of those who cultivated them. 
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This kind of property existed in Gaul before the invasion 
of the Franks. The a conquest that resulted from this 
invasion contributed in various ways to augment their 
number. First, wherever a Barbarian possessed of Borne 
amount of power established himself, he (lid not take posses- 
sion of all the lands, but ho most probably exacted certain 
foes, or services equivalent to them, from almost fill whose 
lands bordered on his own. This is certain from a prion 
considerations, and is proved ns a fact by the example of tlio 
Lombards, who invarisibly contented themselves at Grst with 
rendering all the lands of the conquered country tributary to 
themselves. They demanded a third of the revenue, and 
afterwards 1 took the property itself. This fact shows clearly 
the mode of procedure that was adopted by the Barbarians. 
Almost all the lands possessed by Roman or Gallic chiefs, 
who did not possess sufficient power to rank with the Bar- 
barians, were obliged to submit to a tributary condition. 

Secondly, conquest was not the work of a single day; it 
continued to be carried on after tlio establishment of the 
invaders. All the documents of the period indicate that the 
principal officers and large* proprietors continually exerted 
themselves, oither to usurp the possessions of their. less 
powerful neighbours, or to impose upon them rentals or 
other charges. Those usurpations arc proved by the multi- 
tude of law's that were enacted to prevent it. In the 
unsettlod stato of society that then existed, the feeble were 
entirely placed at the disposal of tlio strong ; public autho- 
rity JbM become incompetent fur their protection; many 
loptf^hich were at Grst free, and belonged either to their 
unefent owners, or to Barbarians of slender resources, fell 
into a tributary state; many of tho smaller proprietors 
purchased for themselves tho protection of the strong, by 
voluntarily placing their lands in this condition. The most 
common method of rendering lands tributary, was to give 
them either to churches or to powerful proprietors, and 
then to receive them again, on the tenure or usufruct, to be 
enjoyed during life, on tho payment of fixed fees. This kind 
of contract is to be met with again and again, during this 
period. The some causes which tended to destroy allods, 
or to convert thorn into benefices, acted with even more 
energy in augmenting the number of tributary lands. 



128 


WASTE LANES. 


Thirdly, many large proprietors, whether of allodial lands 
or of benefices, were unable themselves to cultivate the whole 
of their lands, and gave them up by small portions to simple 
cultivators, on the payment of certain fees and services. 
This alienation took place under a multitude of forms and 
a variety of circumstances; it certainly occasioned many 
lands to become tributary. The large number and endless 
variety of ren-als and rights, known in a later time by the 
name of feudal , arose probably either from similar contracts, 
or from usurpations committed by the powerful proprietors. 
The constant recurrence in writers and laws of the period 
of the terms census mid tribulum; the multitude of arrange- 
ments which relate to them ; the general course of events; 
lastly, the Btatc in which most landed property was found 
when order began to reappear, — all these circumstances 
render it probable that at the end of the period wc arc 
considering, the greater number of lands had fallen into 
a tributary condition. Property anil liberty were alike 
devoted to be plundered. Individuals were so isolated, and 
their forces so unequal, that nothing could prevent the 
results of such a position. 

The large number of waste lands, attested by the facility 
with which any one wdio w as willing to cultivate them might 
obtain them, hears witness in its turn also to the depopula- 
tion of the country, and the deplorable condition m which 
property existed. The concentration of landed property is 
a decisive proof of this state of tilings. "When this kind of 
property is safe aiul prosperous, it tends to become divided, 
because every one desires to possess it. When, on the 
other hand, we see it accumulated more and more in the 
some hands, we may almost certainly conclude that it is in 
an unsound condition,. that tho feeble cannot sustain them- 
selves upon it, aud that tho sirong alone can defend it. 
•Landed property, like moveable property, is only to bo 
found where it can continue to exist in safety. 

There is reason to believe that most tributary lands, even 
those which were not originally the property of the cultivators 
who laitysured on them, became at length by a right of occu- 
puMtotin reality their possessions, though burdened by 
retjjps and exactions of service. This iB the natural 
,o^hrse of things : it is veiy difficult to remove a cultivator 
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who has with his family for a long time tilled the same 
soil. 

Such were the vicissitudes of landed property, from 
the sixth to the eleventh century. 1 will now give a sum- 
mary view of the general characteristics of this state of 
things, and endeavour to estimate their influence on tho 
progress of general civilization, and more particularly of 
political institutions. 

I. There was a great diversity in the conditions of pro- 
perty. In our days, tho condition of property is uniform 
and everywhere the same ; whoever the proprietor may be, 
he possesses his property, whatever may be its character, on 
the same tenure of right, and subject to the samo laws as 
any other. Between properties winch arc the most distinct 
in character, there is thus far an identity. This is one of 
the most unequivocal symptoms and safest guarantees of tho 
progress of legal equality. During the limes of which wo 
have been speaking, the diversified conditions under which 
property was held would necessarily lead to the formation 
of several classes in society, between wliicli existed great, 
factitious, and permanent inequality Men were not merely 
proprietors to a greater or less extent ; besides the inequality 
in the amount of wealth, there was also an inequality in the 
nature of the wealth possessed, than w Inch it is impossible 
to conceive of a more powerful instrument for oppression. 
Even this, however, was a step in advance out of tlic slavery 
existing among the ancients. The slave could possess 
nothing, — was essentially incapable of owning property. 
In the times of which I am speaking, the mass of the 
population had not become full and absolute possessors of 
property, but was attaining to a possession that was more 
or less imperfect and precarious, by which it had gained the 
means of yet loftier ascents. 

II. graded property was then submitted to tho re- 
straints of dependence on individuals. At present, all 
property is free, and is at the disposal only of its owner. 
General society has been formed, — tho State has been 
organized,— every proprietor is united to his fellow-citizens 
by a multitude of ties and relations, and to the state by the 

E fotection which he receives from it, and the taxes to which 
e is subject in return : there is, thus, independence without 
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isolation. From the sixth to the eleventh century, inde- 
pendence was necessarily accompanied by isolation: tho 
proprietor of an allod lived upon his lands almost without 
buying or selling anything. lie owed scarcely anything to 




him of an efficient protection. The condition, therefore, of 
the allods and their proprietors was at that time a con- 
dition that ws to a considerable extent anti-social. In 
more ancient times, in the forests of Germany, men with- 
out landed properties lived at least in common. When they 
became proprietors, if tho allodial system had succeeded in 
becoming prc\ aleiit, the chiefs and their associates would have 
been separated, without ever being summoned to meet and 
recognize one another as citizens. Society would not have 
been at all constituted. Tt exists in those relations which unito 
men together, and in the ties out of which these relations 
arise. It necessarily demands a law, a condition of depend- 
ence. And when it is not so far advanced aB that a suffi- 
cient number of these relations and ties have been established 
between the State and the individual, then individuals become 
dependent one upon another; and it was to this Btate of 
things that the seventh century laid arrived It was the 
imperfection of society w hich caused tho allodial system in 
regard to landed j property to perish, and the beneficiary or 
tributary system to prevail The independence of allods 
could only exist in connexion with their isolation, and isola- 
tion is anti-social The hierarchical dependence of benefices 
became tho tie to unite properties w’lth one another, and 
society within itself. 

1IT. Out of this distribution and this character of 
landed properly, a very important fact has resulted; 
namelv, that during several centuries scarcely any means 
existed by which cither the state or individuals could in- 
crease their wealth. Most proprietors of any importance 
did not cultivate the l«ind at all ; it was for them merely 
a capital, tho revenues of which they gathered without 
troubling themselves to augment it, or to render it nioro 
productive. On tho other side, most of those who culti- 
vated tjjo land xvere not proprietors, or were Only so in a 
precarious and imperfect maimer, they did not seek from 
thofiNth more than means of subsistence; and did not look to 
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it as a means of enriching or elevating them. Agricultural 
labour was almost unknown to the rich, and to the poor it 
yielded nothing beyond the bare necessities of existence. 
Hence, resulted the continual impoverishment of the larger 
proprietors, which forced them incessantly to have recourse 
to violence, in order to preserve their fortune and their 
rank. Hence, resulted also, at the same time, that sta- 
tionary condition of the population of the country districts 
which was prolonged for so long a period. Landed pro- 
perty tended always to become concentrated, from the very 
circumstance that its products did not increase. Accord- 
ingly, it is not in the country districts and in agricultural 
labour, but m the ton ns, in their commerce and mdustiy, 
that we shall find the earliest germs of the accumulation of 

I rnblic wealth, and of the progress of»ci\ ihzation. The indo- 
ence of the upper classes, and the misery of the lower 
classes, in the middle ages, proceeded chiefly from the nature 
and distribution of territorial properly. 

IV. Beneficiary property was one of the most influ- 
ential principles m the formation of large societies. In the 
absence of public assemblies and of a central despotism, it 
nevertheless established a bond, and formed relations between 
men dispersed o\er a vast tract of country, and thereby 
rendered possible :i federal i\e hierarchy , winch should em- 
brace A still wnler circle Among tho nations of antiquity, 
the 1 extension of the State was incompatible with the pro- 
gress of civilization; either the State' must be dislocated, or 
despotism would prevail. Modern {States have presented a 
different spectacle, and to this result the character of bene- 
ficiary property lias powerfully contributed. 
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Lectuee XVI. 

Of (he state of persona, from the fifth to the tenth century.— Impost* 
billty of determining this, according to any fixed and general prin- 
ciple. — The condition of lands not always correspondent with that of 
persona. — Variable and unsettled character of social conditions. — 
Slavery.— A -tempt to determine the condition of persons according 
to the Wehrgdd. — Table of twenty-one principal cases of Wchrgtld , 
—Uncertainty of this principle.— The true method of ascertaining 
the condition of pci sons. 

We have investigated the condition of territorial pro- 
perties, from the fifth to the tenth centuries. We have 
recognized three kinds of territorial property. First, allo- 
dial or independent; Secondly, beneficiary; Thirdly, tributary. 
If from Hus we should an ish to deduce the state of persons, 
we should find three social conditions corresponding to these: 
First, the free men, or proprietors of allods, bound to, 
and dependent upon no one, excepting the general laws of 
tlio state; Secondly , vassals, or proprietors of benefices, 
dependent in certain respects upon the noble from whom 
they held their property, either during life or hereditarily ; 
Thirdly , the proprietors of tributary lands, who were subject 
to certain special obligations. To which it is ncccsary to 
odd a fourth class, namely, the serfs. 

We should observe further, that the first of theso classes 
tended to disappear and become absorbed in tho second, 
third, and even the fourth classes. This arose from facts 
which we have already explained. 

This classification of persons is in fact a real one, and is to 
be met with in history ; but we must not regard it as a 
primitive, general, and perfectly regular classification. 

The condition of persons preceded that of lands ; — there 
were free men before there were freeholds ; there were vassals 
and associates before benefices. The condition and relations of 
persons did not therefore originally depend on tho condition 
and relations of territorial properties, and cannot be deduced 
from them. 

Historians have fallen into a double mistake on this point. 
Some have wished to see in all the Franks, before the con- 
quest, and the establishment of tho system of landed estates, 
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which we have already explained, men altogether free and 
equal, whose liberty and equality for a longtime resisted the 
formation of this system. Others have been unwilling 
to recognize men as free, except ns they are beheld in tho 
condition of land proprietors, whether as allods or as 
benefices. 

Tho matter is not thus simple and absolute. Social 
conditions were not tlniH framed and disposed of by a single 
process, to suit tho convenience of subsequent antiquarians. 

What do we find to he the character of liberty in the 
infancy of societies P JVfiglit is its condition, and it has 
scarcely any other guarantee Ho long as society is of small 
extent and firmly compacted within itself, individual liberty 
remains, because each individual is important to the society 
of which he is n member ■ this was tho case with tho German 
tribes in its warrior bands of men. I n proportion as society 
extends and disperses itself, the liberty of individuals is 
endangered because their personal strength is insufficient 
for their own protection This was illustrated by the caso 
of tho Germans a\ ho established themselves in Gaul. A 
large number of his associates lived in tho house of the 
chief, without being themselves proprietors or being anxious 
to become so, for w Inch indifference they were indebted to 
that want of foresight which is natural to uncivilized men. 
Property became a prominent instrument for attaining force, 
yet many free men did not possess any. 

The progress of civilization removes tho guarantee of 
individual liberty from tho power of the individual himself, 
and places it in tho power of tho community. But the very 
creation of such a public power, and the guaranteo thereby 
of individual liberties, is a gradual and difficult process : it 
results from a social culture which is of slow growth and 
must triumph over many obstructions. Wherever there is 
no power belonging to tho community, individual liberties 
have no guaranteo for their continuance. 

Hence the error of those who seek for liberty in the 
infancy of societies. We do in fact find it there, but only 
when society is quite in its cradle, when each separate indi- 
vidual is sufficiently strong to bo able to defend his own 
liberty in a very limited community. But as soon as 
society rises and extends itself, we see this liberty perish ; 
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the inequality of different forces manifests itself, and indi- 
vidual power becomes incapable of preserving individual 
liberty . 1 This is the birth-time of oppression and disorder. 

Such was the condition of the Franco-Boman community, 
at the period which we arc considering It seems somewhat 
puerile to inquire who was free then; no one was free, 
whatever his origin might be, if he was not strong. The 
real inquiry u, who w as strong — a point which it is exceed- 
ingly difficult to determine. 

In, a fully settled society which lias existed for a long time, 
it is easy to knmv w r ho is strong. There is a constant trans- 
mission of properties and of ancient influences ; power has 
permanent forms, men arc classified. W c see w here strength 
resides and who possesses it. Hut at the time which wo 
are considering, the various elements of social strength were 
struggling into existence ; — they scarcely had a being, and 
they were not familiarly know n, nor stably fixed, or in regular 
possession of power; — the violent customs which prevailed 
rendered property very mo\ cable ; —individual strength was 
a poor guarantee for liberty, indeed, it needed itself to be 
placed in guardianship, 

The human mind can hardly believe in disorder, because 
it cannot picture clearly lo itself such a state of things ; it 
does not resign itself to the idea ; it desires to introduce nn 
order of its own, in order to discover the light. We must, 
however, accept facts as they actually are. We may there- 
fore understand how difficult it is to exhibit the condition of 


men, from the fifth to the tenth centuries ; to learn what 
men were free, and who were iiot, and especially w hat a free 
man really was in his position and influence. We shall 
understand this difficulty still better when we have attempted 
to determine the condition of life belonging to certain posi- 
tions, according to tho different principles of classification 
which wo may bring to tho task Wo shall see that no one 
principle can be found, by which we can deduce tho state 
belonging to different positions in a manner exactly conform- 
able to known facts, and which is not contradicted at every 
step these same facts, or at least shown by them to be 
utterly insufficient and untrustworthy. 

us first apply the principle which is inferred from the 
jMte of landed property. 
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The proprietors of allods might seem to be incontestably 
free men. An allodial proprietor who had extensive estates 
enjoyed complete independence, and wielded an almost 
absolute sovereignty throughout his territory, and among 
his associates. 

Large allodial proprietors were sometimes able to remain 
for a considerable time in such a position. But it was not 
certainly the strongest, nor consequently the most free and 
fixed condition ; for wo have seen that allodial property 
degenerated and declined, until almost all the ullouial pro- 
prietors became beneficiaries. We ha\ e seen how the anger 
of Etichon was excited. The general fact is a witness 
against the life of the allodial proprietor. Ills very inde- 
pendence was a cause of isolation, and therefore of feebleness. 
The proprietors of allods, wearied w itli living oil their 
estates, shut out from all society, used to come and livo WLth 
the king or some large proprietor of greater power than 
themselves. Tt was soon a practice to send their children 
thither, in order that they might become compamons of the 
prince, or of some distinguished noble 

As to the smaller allodial proprietors, they could not keep 
their standing long ; they were nut strong enough to defend 
their independence. The records of the period show that 
their property was soon alienated, and at the same time 
many of tnem became merely cull i\ators of the lands. The 
condition of the freeholder thus became merged iu that of 
the tributary. From thence there w as but one step to a 
total loss of liberty. Tli is st ep w a s act ually taken by a largo 
number of allodial proprietors --leaned out or ruined, they 
surrendered their liberty into the hands of proprietors more 
wealthy and powerful than themseh es. 

Wo come now to the beneficiaries. 

Benefices originatcdlarge individual resources;— in them we 
find the source of the feudal aristocracy; — large beneficiaries 
became in time powerful nobles. But we must not from this 
conclude that the possession of benefices was, during the 
period we are considering, any security for a permanent 
social position, to which power and liberty necessarily 
belonged. First, this possession was precarious, moveable, 
attacked, in the case of the smaller beneficiaries, by the larger 
ones, and in the cose oi the latter by the king. Beneficiary 
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property hardly began to possess any fixity at the dose of 
tho ninth century. Secondly, a number of Bmall benefices 
were conferred on individuals too weak efficiently to defend 
their position and their liberty. In order to secure the 
services of a man who was not a slave, a benefice was given 
to him— it was therefore a grant for the support of a 
retainer. The land itself was given for this purpose, as well 
os its productions. The benefices given to Charlemagne’s 
stewaras and the keepers of Ins horse were actual benefices, 
and not, as M. dc Montlosicr thinks, tributary lands. We are 
not then in a position to say that the rank of a beneficiary 
was the sign of a definitely marked sociul position, nor that 
it could measure the degree of importance and of freedom 
that belonged to individuals. 

When we have mentioned the allodial proprietors and the 
beneficiaries, it might be thought that the class of freemen 
is exhausted. Hudi is not, however, the case. There were 
different classes of possessors and farmers of tributary lands, 
known under various names; such as fi seal ini, fi scales, tribu - 
tarii, colon ! , lull, aldi, aldiones, &c These names do not all 
designate different conditions, but divers shades in con- 
ditions substantially the same. There were : First, free men, 
at once allodial proprietors and cultivators ; Secondly, free 
men, both proprietors of benefices and cultivators ; Thirdly , 
free men, neither properly freeholders nor beneficiaries, and 
cultivators ; Fourthly, men not free, to whom tho hereditary 
possession of tributary land had been granted on tho pay- 
ment of certain fees and services ; Fifthly, men not free, who 
only enjoyed the permanent occupancy of tributary land. 
Here again wc cannot find any general and fixed social con- 
dition' which shall determine what were the rank, the rights, 
and other qualifications of the individuals belonging to it. 
We are mistaken if we imagine either that every proprietor 
'was free, or that every free man was a proprietor. We find 
that the cultivators of Lands under the king harassed and 
oppressed the smaller allodial proprietors who resided in 
their vicinity, and w ere too fecblo to oppose any effectual 
resisflfj&ce, although they were Franks. 

^.j^eed only mention slaves, in order to observe that many 
frefc men fell into this stato of servitude by means of 
violence, and through an uncertainty in property which 
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involved a corresponding uncertainty in position. Some- 
times one man would surrender himself to his more powerful 
neighbour, and at the same time completely abandon his 
liberty. The surrender, however, was sometimes not an 
entiro renouncement of liberty, although it was alienated 
for life, or a sum was agreed upon to be paid if the engage- 
ment should be broken. 

It is evident that we cannot derive, from the state and 
the distribution of ierri tonal properties, any true and fixed 
tabic of different social conditions, and of the importance of 
the rights belonging to each. These conditions were too 
undefined, too different, while nominally identical, and too 
fluctuating, to give us a standard to measure the amount of 
liberty possessed by each man and the place he occupied in 
society. The state of persons was almost individual ; the 
measure of the importance of any individual was determined 
by the particular amount of strength which might belong to 
him, much more than by the general position which he 
apparently occupied, lndiv iduiils constantly passed from ono 
condition into another, neither losing all at once every charac- 
teristic of the position 'which they left, nor assuming at onco 
every characteristic of that upon which they newly entered. 
Let us apply another principle. 

Attempts have been made to determine the condition of 
individuals, and to classify men according to the wehrgeld ; 
that is to say, according to the sum by which a mail might 
compound for the commission of a murder, which was con- 
sequently the measure of the valuation of different lives. 
Shall wo find hero any more certain and unvarying principlo 
by which social conditions may bo classified ? 

I have made an abstract of all the cases of welirgeld stipu- 
lated in the Barbaric laws. I will not enumerate them all, 
but will bring before you twenty-one of the principal, ranging 
from the sum of 1800 solidly the largest valuo that was legally 
placed on any man’s life, down to 20 solidi. 

The wehrgeld amounted to : — 

1800 sol. (solidi) : for the murder of a free barbarian, a companion of 
the king (in trusts, reyid), attacked and killed m his house by an 
900 sol. : 1st. the duke, among the Havanans; 2nd. the bishop, among 
armed band, among the Salian Franks, 
the Gcrmana 
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900 sol. : 1st. the bishop, among tho Ripuarian Franks ; 2nd. the Roman, 
in trusts rcgid, attacked and killed in Ins own house by an armed 
band, among the S&lian Franks. 

840 sol. : the relatives of a duke, with tho Barbarians. 

600 soL : 1st. every man in t> u*te reg id, with tho Ripuarians; 2nd. the 
same, with the Salian Franks, 3rd tho count, with the Ripuarians; 
4th. the priest, bom free, with tho Ripuarians ; 5th. the prieBt, with 
the Germans; CLh the count, with the Salian Franks; 7th the Sagi- 
baro (a kind of judge* free, tint? , Sth the priest, ibid.; tho free man 
attacked and Killed in his own house by an armed band, ibid. 

600 sol. the deacon, Tilth the Ripuarians 

400 sol ■ 1st the ^lib-deacon, Tilth the Ripuarians ; 2nd. the deacon, with 
the Germans , 3rd' the same, among the Salian Franks. 

800 sol. - 1st. the Roman hung mth the king, w ith the Salian Franks ; 
2nd, the young man hi ought up m the service of the king, and those 
who had been enfranchised by the king, and made counts, with the 
Ripuarians , 3rd the pnest, among the Bavarians ; 4th the Sagibaro 
who hud been brought up in the court of the king, with the Salian 
Franks , 5th the Roman killed l>y :ui aimed kind m his house, ibid. 

200 sol. the free-born clerk, with the Ripuauaiis; 2nd the deacon, 
with the Havanans, 3rd the fiec Ripuarian Fiank ; 4th the German 
of the middle classes , 5th the Frank or B.ubanan, living under Salic 
law , t> th the travelling Frank, with the Ripuarians ; 7th. the man 
who had become enfranchised by pmelm.c, with the Ripuarians. 

160 sol. ltd. the free man m gcncial, among the Germans; 2nd. the 
same, with the Bavarians . 3rd. the Burgundian, the German, the 
Bavarian, tlie Fn^on, the Saxon, wilh the Ripuarians; 4th. the free 
man cultivating ecclesiastical piopcrl), with the Germans. 

150 sol 1st the o/i<i?w?/v t or noble Burgundian, killed by tho man 
whom he had attacked , 2nd the steward ol a royal domain, with the 
Burgundians , 3rd the stoic who could work well in gold, i bid. 

100 sol ■ any man belonging to the middle classes ( mediocris homo ) 
with the Burgundians, killed by the person whom lie had attacked ; a 
tad. the Roman pon'C.ssing personal property, with the Salian Franks;” 
3rd the Roman while travelling, with the Ripuarians; 4th the man 


in the service of the king, or of a church, ibid . ; 5th. the planter 
(hdus) by two charters of Charlemagne (an 803 and 813); 6th. the 
Steward factor) of a domain belonging to any but the king, with the 
Burgundians ; 7th. the slave, a woikcr in silver, ibid. 

80 sol. : those enfranchised in presence of the church, or by a spocialL ■ 
charter, with tho Germans. 

75 sol. . any man of inferior condition (minor persona), with the Bu^.* 
gundi&ns. 

55 sol. : .the barbarian slave employed in the personal Bervico of ft 
mmimjkm os a bearer of messages, with the Burgundians. 

50 sol. blacksmith (slave), with the Burgundians. 

45 sol : 1st. tho serf of the church and the serf oi the king, with tho 
Germans ; 2nd. the tributary Roman, with the Salian Franks. 
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40 sol.- 1st. one merely enfranchised, with the Bavarians; 2nd. the herds- 
man keeping forty swine, with the Germans ; 3rd. the shepherd over 
eighty sheep, ibid ; 4th. the seneschal of the man who has twelve 
companions (wmi) in his house, ibid ; 5th. the marshal who kept 
twelve horsos, ibid. , 6th. the cook who has an assistant (junior), ibid ; 
7th. the goldsmith, ibid ; 8th the armourer, thief ; 9th. the black- 
smith, ibid . ; 10th the Cartwright, with the Burgundians!, 

36 boI . 1st the slave, with the ltipuanuns ; 2nd. the slave who had 
become a tributary planter, ibid. 

30 sol . the keeper of swine, with the Burgundians. 

20 sol. : the slave, with the Bavarians. 

Wc see by this table, that, notwithstanding the common 
opinion to the contrary, the nrftrqeld is by no means an 
exact and certain indication of social conditions It is not 
determined uniformly according to the origin, the quality, 
the position of indi\ iiLuals The circumstances of the murder, 
the official character of the criminal, the greater or less use- 
fulness or comm on ness of 1 he man slain, all these variable 
elements enter into the determination of the wehrgcld The 
Bimplo fact of the murder having been committed at the 
court of the duke, while the Mctini is going fo or returning 
from the house of the count, triples the wclirgrld of every 
man, whether lie be a shuo or a freeman, a Jhirbarian or 
a Homan. The elements of the irehrychl arc very numerous ; 
it varies according to places and times The Homan, the 
tributary, the slave, according to circumstances, may ho 
valued at a greater or a less sum than a barbarian free 
man. Wo see many general indications which serve to 
show that the Homan was commonly less esteemed than a 
barbarian, the tributary or the slave less than the free man. 
This is very easily accounted for, and might have been 
anticipated. But it is not on this account less difficult to 
draw from such facts a positive indication of the state of 
individuals, — a precise and complete classification of social 
conditions. 

There is no rcsourco left but to renounce the idea of 
classifying social conditions, and of determining the con- 
dition of persons, according to any general principle, resting 
either on the nature of territorial properties, or iu the legal 
appreciation of tho value of different lives. We must simply 
inquire, by the aid of historical facts, who w’ere the strong 
ana powerful at the time; what common name was given to 
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them ; what share of influence and of liberty fell to the lot of 
those who were simply called free men. We shall thus 
arrive at clearer and more certain results. We Bhull often 
find that landed property is a great and principal source of 
strength, and that the wehrgeld is an indication or the amount 
of importance or of liberty possessed by individuals ; but we 
shall not attribute to these two principles a general and 
decisive authority, and we shall not mutilate facts in order 
that they may harmonize with our hypotheses. 
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Lectuhe XVII. 

Of the Leudea or Antrustions.—ltcn, faithful to the king end to the 
large proprietors.— Different means of acquiring and retaining them. 
— Obligations of the Leudea —The Leudea are tho origin of the 
nobility. — Bishops and heads of monasteries were reckoned among 
the leudea of the king — Moral and matcnal power of the bishops — 
Efforts of the kings to possess themselves of the right of nominating 
bishops. — Freemen. — Did they form a distinct and numerous class! 
— The arimanm, and rathimburgi — Mistake of M. do Savigny.— 
Rapid and general extension of the feudal hicrachy — The freedmen. 
— Different modes of enfranchisement First, the denanalcs, enfran- 
chised with respect to the km<> Second, the tabular a, enfranchised 
with respect to tho church Third, the chartubru , enfranchised by a 
charter.— Different consequences resulting from these different modes 
of enfranchisement. 

TnE first whom we meet with at this time occupying tho 
highest place in the social scale arc the Leudes , or Antrustions, 
Their name indicates their quality— trust expresses fidelity. 
They were men who had proved faithful, and they succeeded 
the associates of the German chiefs. After the conquest, 
each of the chiefs established himself, together with his own 
men, on a certain territory. The king had a larger and more 
considerable number of followers. Many remained with him. 
He had different means, which lie very assiduously employed, 
of attaching to himself his Lcudes, or of acquiring them. 

1st. This was evidently the result aimed at in conferring 
benefices. In 587, Gontrau, giving Ins advice to Childcbcrt 
II. on his conduct to those who were about him, points out 
to him “ those whom he ought to honour by appointments 
and by gifts, and those to whom he ought to refuse them.' 1 

2nd. The organization of the house, the palace, the court, 
borrowed in part from the traditions of the Eomon empire, 
the passing amusements and the permanent advantages which 
were attached to them, induced many men of influence to 
become Leudes, or gave importance to the original Leudes of 
the king. The following are names of some of their offices ; 
11 count of tho palace, referendary, seneschal, moreschalj 
falconer, butler, chamberlain, porter, head-porter, &c. M 
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3rd. Marculf has preserved to us the formula by which a 
man of importance, cum arimannid sud , “with his freemen, 
hia band, was accustomed to enrol himself among the king’s 
Leudes. Charlemagne took various precautions in order that 
persons who came to him in order to become his trusty 
followers (do trustc faciendd ), should meet with no obstacle. 

4th. It was to their Leudes that the kings were in the 
habit of giving important public occupations, such os belonged 
to dukes, counts, &c Thero is reason for believing that 
these functions originally belonged to the principal chief who 
established himself m a territory. In the natural course of 
events these chiefs became themselves Leudes of the king or 
were supplanted by those who were such. 

5th. The number of Leudes was the principal source of 
strength , accordingly they were multiplied by all kiuds of 
devices. In 5 S7, in the treaty of Andely, between Gontran 
and Childebert 11, “it was agreed that neither of them 
should attempt to draw' our to himself tbo Leudes of the 
other, or receive them if they came of their own accord.” 
We continually find Leudes of importance threatening tlio 
king to lca\e Ins service, and miter into some other. 

Tho general obligation of the Leudes w r as fidelity, sendee 
in the palace, and military service. Tin* price of this obliga- 
tion was, for the Leudes, power and riches They hud also 
certain civil adwintagcs, but of a more uncertain nature. 
Their tcchrr/rld w r as a larger amount, whatever might other- 
wise have been their origin. Wo see. that their prerogatives 
accumulated in proportion as their power was consolidated by 
the long possession of benefices. Charlemagne desired that 
liia vassals slionld he honoured, and should hold, after himself, 
the first place in esteem There were however among the 
Leudes of the king borne who wxrc less powerful, and some 
who even wen' poor 

Every largo proprietor bad bis Leudes ; his house was 
organized after the model of tho lung’s ; the same offices 
existed in each. 

It is the opinion of Montesquieu, who is in this opposed 
by Montlosicr, that tho origin of the nobility is to be iouud 
in the Leudes. .Neither of them has formed, in my judgment, 
a just and clear idea either of tho condition of the Leudes or 
of the character of the nobility. The rank of the Leudo and 
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his advantages were purely of a personal character. The 
rank of a free Barbarian was hereditary, as were also his 
advantages : but the rank of the Leude, that is to say, the 
advantages and the superiority which he derived from his 
position, tended to become hereditary ; that of the free man, 
on the other hand, tended, when he was isolated and left to 
himself, to become effaced and to lose its advantages. Most 
free men who did not become beneficiaries, vassals, Leudes of 
some importance, ceased In be free at all. The aristocracy 
of the Leudes tended to be constituted, the liberty of the free 
men tended to be destroyed : — the free men were, viewed in 
contrast with those who were not free, an aristocracy on tho 
decline ; the Leudes were, compared with free men, an aris- 
tocracy on tho increase. 

Muunert, m Ins treat isc entitled, The liberty of the Franks , 
Freyheit der Franlen , lias \cry dearly explained the forma- 
tion of the nobility among tin 1 -Franks There were many 
Roman Gauls among the Leudes of tin* Frankish kings : wo 
find, for example, the names of Probtdius, Claudius , Floren - 
tmianus , among the majors of the palace towards the close 
of the sixth, and the commencement of the seventh ccntuiy. 
They often changed their names into harhanc names. Thus 
the brother of J3uke Lupin*, horn a Homan, called himself 
Magn-Wulfus (great wolf), and Ins son, who w’as bishop of 
Rheims, he calk'd ’Rom-lVidJu't (Homan wolf)’. These 
Romans entered into the company of the Leudes because 
they needed tho protection of Ike kings, because they w r cre 
disposed to place what power they had in his service; 
because they were acquainted with the countrj , and knew 
that the king required them, because, lastly, the kings, when 
they embraced Christianity, became reconciled to many 
wealthy and influential Gauls. 

Bishops, and the principal heads of monasteries, or of largo 
ecclesiastical corporations, were reckoned among the number 
of jtlie king’s Leudes. The power of the bishops among tho 
Gauls, before the arrival of the Germans, is proved directly 
by facts; their influence, their wealth, is proved indirectly 
by the eagerness with winch the position of a bishop was 
sought. Their importance was greatly augmented after the 
establishment of the Barbarians. They protected the ancient 
inhabitants from tho Barbarian kings, and served the latter 
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by their power in governing the ancient inhabitants. They, 
and scarcely any hut they, had preserved soino science, some 
intellectual culture; the influence of religious ideas and* 
practices over the converted barbarians was powerful; the 
impressions formed were strong and vivid at that stage of 
civilization : the clergy could excite the imagination, could 
tranquillize or alarm the conscience. The bishops and heads 
of monasteries acquired, through a large number of sources, 
great wealth ; they in process of time became large bene- 
ficiaries ; most of the property given to churches were given 
as benefices, and consequently involved the obligations 
belonging to that title ; some property was conferred " with 
the complete right of proprietorship.” In 807, Charlemagne 
charged his sou Pcpm to prevent the dukes and counts to 
(Whom the government of the provinces had been committed, 
from exacting from churches all the services due in general 
from free men. In 81G, Louis the Debonnair provided that 
each church should possess a farm absolutely tree from all 
charge. Facts disclose at every step the importance of 
the bishops , they were employed in important transactions, 
and assisted m drawing up laws. Counts, dukes, large 
Barbarian proprietors, became bishops. The temporal con- 
sequences attached to ecclesiastical excommunication did not 
fail to put into their hands a powerful weapon of attack or 
defence. Churches obtained immunities ot all kinds, from 
military service, rights of custom, <fcc.; tluy became asylums of 
refuge — a popular right which, during these times of brute 
violence, far more generally protected the innocent than 
shielded the guilty. 

The nomination of bishops was an ancient right of the 
priestB and the faithful. The importance of these functions, 
and the riches of the churches, induced the king to encroach 

E tliis prerogative. Further, they urged some kind of 
to it, as being lords of the churches on which they had 
conferred benefices. They used the right of confirmation 
in order to possess themselves of the right of nomination. 
At first, bishops were the most sure and devoted Leudes of 
the kipg; kings and bishops had need of one another. 
Te^^oon afterwards the bishops became so powerful as 
Igpeable to act independently of the kings. 
ppLt this epoch convents also assumed great importance, 
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although their heads do not seem to have played so prominent 
a part in France as in England * 

Upon the whole, the power of {he clergy at this period was 
as useful as it was great. It awakened and developed moral 
necessities among the Barbarians; — it commanded and 
inspired a respect for the rights and sufferings of the feeble; 
—it gave an illustration of the reality of moral force, when 
cveiything was at the disposal of material force. That is a 
false notion which assumes that an institution or an influence 
is to be attacked by reason of the evil effects which it may 
produce after centuries of existence ; we must consider and 
appreciate it in the times when it was originally formed. 

From the Leudcs, let us pass to those who were simply 
free men. 

There arc words which have, in our time, so simple and 
absolute a signification, that we apply them without conside- 
ration or scruple to times in which tlieir actual significance 
was not recognized at all. The expression free man is an 
example. If by it we mean the man who is not a slave, the 
man who is not the property of another man, and can neither 
be given nor sold as an article of traffic, there were a great 
number of free men from the fifth to the tenth centuries. 


But if we attach to this expression the political sense which 
it possesses in our days, that is to say, the idea of a citizen 
dependent on no other citizen, who depends for the safety 
of his person and his property only upon the state, and the 
laws of the state, the number of free men was very incon- 
siderable at the period of which wc speak, and w as continually 
diminishing. Most of those w ho were* not serfs were engaged 
or were binding themselves with increasing frequency, either 
for the security of their persons or of their properties, to 
the service, and to a certain amount of dependency upon 
some man more powerful than themselves, who employed 
them in his house or protected them at a distance. The 
independence of the citizen as it existed in the republics of 
antiquity, and as it exists in our public communities, became 
more and more rare from the fifth to the tenth centuries. 


Eminent publicists, M. dc Savigny among others, in his His- 
toire du droit romain dans le moyen &ge> have affirmed that 
always at this period a numerous class of free men existed, 
true citizens 9 exempt from all personal dependence; depending 
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only upon the state and forming the body of the nation. 
ThiB involves a complete confusion of times and a misappre- 
hension of the natural succession of events. Doubtless 
at the time of the invasion, and during the period which 
immediately followed it, there were many free men of this 
kind ; the independence of individual who live a wandering 
and barbarian life did nob suddenly and completely vanish 
under the luf nence of the new circumstances which resulted 
from their territorial establishment. But, so far as regards the 
greater number of free men, this independence was rapidly 
absorbed by new ties, and by the very numerous and various 
forms of feudal hierarchy We may think we have found, 
under certain names which are frequently to be met with in 
documents and historical works, such VL$,Arimanm,Erimanni, 
Uerimanni , JLenmnnt , among the Lombards, and Bachim- 
burgi , Riithunburgi, Rcr/imburyi , among the Franks, a class 
of men actually free— citizens in the sense ill which we use 
the words at the present time. Hut when wc investigate 
more closely, we soon learn that, no such elass is to bo found, 
and that nearly if not quite all the Arimanni or 1 latliimbvrgi, 
were bound m the fetters ot a feudal organization and 
depended far more on some superior individual than on the 
protection of the state. 

Many learned men also think that the practice of enfran- 
chisement winch prevailed at this period created many free 
men — as completely so, as if they had inherited their freedom 
as a birthright. Tins also is, I think - , a mistake. Enfran- 
chisement was frequent, but it conferred complete freedom 
on very few ; it transformed many into cultivators and tribu- 
taries, or placed them in other analogous positions, which 
however did not insure entire liberty. In order to be 
convinced of this, we have only to examine the acts of 
enfranchisement themselves. There were several kinds, and 
each was attended with different consequences. We find, 
First, the denarialvs , or enfranchised with respect to the 
king; although their life was valued at 200 solidi, like the 
life of a Frank, yet their liberty was incomplete ; they could 
not bequeath property to others thau their children; the 
composition for their lives was paid to the king, not to their 
relatives, which plainly shows that the king regarded them 
ai homines regii . Second, those enfranchised with respect to 
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the church, or tabularii. Those thus enfranchised became 
homines ecclosiastici ; they could not become ienariales 
according to the laws of the Ripuarians, and their property 
went to the church if they died without issue. Third , those 
enfranchised per chart am , chartularii. Tho expressions ot 
the charter which gave them their liberty seem to be com- 
pletely unambiguous ; but it is doubtful whether the results 
wore similarly unambiguous, since tho denaruiles themselves 
^remained, in certain respects, m an inferior condition. Tho 
statutes of Charlemagne, winch provide that the terms of 
composition for the denanales should be paid to flicking, and 
that they should not possess their liberty as a heritage till 
after the third generation, apply tho same conditions also to 
tho charlultirii , and oven to those who were enfranchised 
to the church, the tahulurn 

The act and the consequences of enfranchisement varied in 
the course of tho epoch on which our attention is occupied. 
This fact has not boon observed by M. 3 Ton Hosier and all 
those who bring together facts separated from one another 
by a long interval of tune, m order to make a complete 
svstem. They apply to the same epoch facts belonging to 
different times. .History present s us w d li instances of slaves 
who, after the Germaine invasion, raised themselves to the 
condition not only of free men, lint- of Leudes and largo 
proprietors. Individual cast's of those are well authen- 
ticated, and were very likely to have occurred in these times 
of disorder; but from them 1 no general rule is to be inferred. 
In spite of the vast influence of religious ideas — and all 
formulas of enfranchisement are prefaced by the expression 
of a religious sentiment ami design— the general moioment 
of tho epoch winch wo are considering, so far as regards 
tho condition of persons, was much more towards tho exten- 
sion of servitude, under different forms and in varying 
degrees, than towards tho maintenance or the advancement 
of liberty. 
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Lecture XVIII. 

Simultaneous existence of three systems of institutions, after the settle- 
ment of the Franks in Gaul.— Conflict ol these three systems. — 
Summary of this conflict, its vicissitudes, and results.— Its recurrence 
in local and central institutions. — Of local institutions under the' 
Frankish monarchy. — Of the assemblies of free men.— Of the 
authority and jurisdiction ot the great landowners in their estates. 
—Of the authority and jurisdiction of the dukes, counts, and other 
royal officers. 

Prom the ancient condition of tlic barbarians in Germany, 
and from their new situation after their establishment in the 
Poman empire, there issued three systems of institutions, of 
different principles and results, which, from the fifth to the 
tenth century, co-existed at first for some time, and after- 
wards commingled and conllicted with each other with 
alternate success and defeat. 

In their primitive state, in Germany, the Barbarians were 
all free; every individual was important — nothing of any 
moment could he undertaken or decided upon without the 
approbation and concurrence of the majority. lienee arose 
the common discussion of affairs of common littcrest, and the 
influence of election upon the choice of chiefs or judges — or 
in other words, the institutions of liberty 

The second principle with which wo meet is the attach- 
ment and subordination of the tribesmen to their chief. ?p 
to a certain point they were dependent upon lam, even for 
their subsistence. This dependence increased after their 
territorial establishment. The authority of the chiefs over 
their comrades augmented; and the liberty of the latter 
diminished with their importance. They became bene- 
ficiaries or vassals, colonists, or even serfs ; a hierarchy waB 
formed, among the landowners. Ilcnce arose those aristo- 
cratH^Rtod hierarchical institutions which gave birth to the 
feudal system. 

• The power of the kings, originally very limited, became 
.-extended after conquest by the dispersion of the nation, the 
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concession of benefices, and the predominance of tho prin- 
ciple of hereditary succession to tho throne. A conflict 
arose, not between the power of the king and the liberties 
of the citizens, but between the power of the king and that 
of the nobles, especially of the king’s own Leudes. Tho 
kings made attempts to found the entire government upon 
the monarchical principle, and, with this object, to place 
themselves in direct connexion with all their subjects. 
Tinder Cliarlemague, this attempt readied its apogee, and 
seemed likely to succeed. I3ut tho monarchical system 
succumbed beneath the feudal system. 

Thus, free institutions, aristocratic institutions, monar- 
chical institutions:— local and general assemblies of freemen 
to deliberate on common allairs, military, judicial, or others, 
in presence of or in concert with the king or his delegates : 
— the subordination of the simple free man to the lord, of 
tho vassal to tho chieftain ; the nobles administering justice, 
making ivar with each other, and imposing certain charges 
on their vassals ; the progress e organization of the royal 
power ; dukes, counts, royal officers, mm domimei , trans- 
acting public affairs and administering justice, even in oppo- 
sition lo tho nobles : — these art' the three systems of facts, 
tho three tendencies which present thomsehes to our notico 
during the period from the fifth to the tenth century. Tho 
conflict of these three tendencies constitutes tho history of 
the public institutions of this epoch. 

The system of free institutions rapidly declined. It 
succumbed beneath the system of the predominance of tho 
great landowners, and of the hierarchy of benefices. A con- 
flict arose between the principles of the feudal system, and 
the endeavours of the monarchical system. In the conflict 
of those two systems, however, wo find remnants of tho 
system of free institutions. These remnants w r ere allied 
sometimes to tho feudal, sometimes to tho monarchical sys- 
tem-most frequently to the latter. Charlemagne attempted 
to render tho institutions of liberty auxiliary to the triumph 
of the monarchical system. Wo observed something analo- 
gous to this in the history of the Anglo-Saxons ; but there 
the system of free institutions ne\cr perished ; the common 
deliberation of the free landowners, in the county-courts, 
always subsisted. Among the Franks, tho simultaneity and 
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conflictrof thethreft sjystqps were more distinct and ani- 
mated j .tile flat was the weakest and perished early. 

In treating* of the Tranks, os of the Anglo-Saxons* we 
shall first examine their local institutions, and then their 
general institutions ; and we shall everywhere meet with 
the great fact to which I have just alluded. We shall follow 
it in its vicissitudes, and we shall see, first, how the system 
of free institutions perished, in i localities and at the centre ; 
secondly, how the monarchical system was for a moment 
really successful and strongly predominant under Charle- 
magne alone ; and thirdly, how the feudal system, that is to 
say, the aristocratic and hierarchical organization of terri- 
torial properties and sovereignties, could not but prevail, 
as it really did in the end. 

Or Local Institutions. 

In Frankish Gaul, as among the Anglo-Saxons, the terri- 
tory was divided into counties, hundreds, and ty things.* 
The counts were called grufcnjuthces ; the centemcra, cent- 
grafen; and the tything-men, funymi, thnyrafen. Each of 
these officers held a court, placitum , mallum, at which justice 
was administered, and the business of the district transacted. 
This court was at fii^t an assembly of all the free men of the 
district ; they were bound to attend, and a heavy fine was 
imposed as {lie penalty for non-attendance. There, as I 
have said, they distributed justice, and deliberated upon 
matters of common interest. Civil transactions, sales, wills, 
enfranchisements, were carried on in public. There, also, 
military convocations were made. The court or plaid of the 
tything-man, dveanux, is seldom met with, and was of little 
importance, ns m England. The powers of the courts or v 
assemblies of free men, held by the centcnarii and vicarn 
were somewhat limited ; judgments could not be given upon 
questions involving property or personal liberty, unless it 
were in presence of the imperial envoys or the counts. 

Such were tlic freo institutions and the meetings for com- 
mon deliberation, of separato localities. These primitive 
flaids correspond to the ancient assemblies of the Germans 
m Germany. 

* That is, of coarse, districts analogous to these divisions. 
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Besides the plaids of freemen, ippears the jurisdiction of 
the nobles or important landowners over the persons who 
dwelt on their domains. The chieftain distributed justice to 
bis comrades, or, as they had now become, his colonists 
His jurisdiction was not, however, altogether arbitrary ; his 
comrades were his assessors m his court. The conjuratorea , 
who attested the truth of the facts stated, almost entirely 
settled the affair. If we consider these institutions in their 
origin, we find that the seignorial courts of justice, although 
obseure and somewhat inactive, existed simultaneously with 
the assemblies of freemen, exempt from the circumscription 
and jurisdiction of the officers of the crown . The jurisdiction 
of the churches was derived from the jurisdiction of the 
seigneurs, and botli were exercised in virtue of the proprie- 
torship of the domain, v\ hich rendered the landlord the patron 
of its inhabitants. 

These are the first rudiments of that feudal organization 
which, by establishing the authority and jurisdiction of the 
seigneur Over liis tenant*, vassals or colonists, constantly 
tended to destroy the authority and jurisdiction of the 
assemblies of free men. A conflict began between tho 
feudal principle of hierarchical subordination, and tho prin- 
ciple ot the union of equals m common deliberation. This 
conflict commenced as early as the beginning of the epoch 
which now occupies our attention. 

Let us now examine how the royal power was exercised in 
separate localities during this period. The dukes, counts, 
centcniers, and others, were probably at the outset, os I 
ha\e already observed, not mere delegates of the king, but 
the natural chieftains, the most powerful and extensive land- 
owners. It is quite erroneous to believe that, originally, a 
county corresponded to what is now' called a department, 
and that the king appointed and sent a count to govern it os 
he now sends a prefect The king, tho head of the nation, 
naturally directed the most important man in the district to 
convoke together the free men of the district for military 
purposes, and to collect the revenues of the royal domains; 
and this person thus received a sort of appointment from the 
king. Tne increasing importance of the palace and court of 
the kings — tho influence of Homan institutions and ideas, 
at length mode this appointment the source of a title. 
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The counts became Leude$, and vice vend, the Leudes became 
counts. 

During a considerable period the hereditarineSB of these 
officers was not recognised. Some antiquaries even arc of 
opinion that these employments were given for a fixed time 
only. There is mord reason to believe that this point was 
not definitely determined, and that, in fact, these offices were 
long unlimited as to their duration, and always transferable; 
numerous instances can be brought in support of this theory. 
The Frankish kings frequently allowed the natural chieftains 
of the countries which they conquered to retain their fonnor 
position and ancient rights. Thus the Bavarian dukes were 
hereditary. When Louis the Debonnair received the 
Spaniards into the south of France, he permitted their 
counts to retain their titles and jurisdiction. 

■The title of count become an object of ambition on account 
of the advantages connected therewith. The count possessed 
great power, a share of the fines, freilu,4mi immense facilities 
for acquiring property in the district under his jurisdiction. 
These offices also supplied the kings an itli means for enriching 
their Leudes, or obtaining neiv ones. Under the Merovin- 
gians, perpetual instability prevailed in respect to these 
offices as well as to benefices; they Averc obtained by presents 
or purchased by money. Nevertheless, the office of count 
was frequently transmitted from father to son; this was 
natural, and usage could not fail to precede right ; the count 
or duke, being almost always an important personage in his 
canton or town, independently of his office, his son, who 
succeeded to his importance, succeeded frequently to his 
office also. 

Some writers havo affirmed that tlicro was a great dis- 
tinction between the dukes and the counts; it has even been 
asserted that each duke had tAvelvc counts under his orders. 
No such regularity existed in local administration. Wo 
meet with some counts equal in power to dukes ; among the 
Burgundians, for example, some counts ruled over several 
provinces. Wo may say, hoAvever, that in general the duke 
was superior to tho count. We may even presume that, 
originally, the office of duke Avas military, ana that of tho 
count, judicial ; although the two missions frequently appear 
confounded. A formula of Marculf assimilates the dukes, 
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counts, and patricians. The margraves were the counts of 
the marches or frontiers. The men of the court, the dele- 
gates of the king, finished by being counts everywhere. 

Thus there co-existed the threo systems ot institutions 
which I have mentioned: 1. the assemblies of freemen, 
having authority and jurisdiction; 2. the great landowners, 
whether beneficiary or allodial, lay or ecclesiastical, pro- 
prietors— having authority and jurisdiction ; 3. the adminis- 
trators or delegates of the king, having authority and 
jurisdiction. 

In tho midst of the disorders of the Merovingian race, wo 
find that the assemblies of free men rapidly declined. Most 
of tho free men censed to attend. Somo became powerful 
enough to aim at independence, others became so weak os to 
lose their freedom. The common deliberation of free men 
disappeared. The principle of tho subordination of the indi- 
vidual to tho individual, in virtue of protection, vassalage, 
patronage, or colonage, prevailed. Seignonal jurisdictions, 
both lay and ecclesiastical, became extended. Their exten- 
sion and consolidation were the necessary consequence of tho 
extension and consolidation of benefices The diminution of 
the number of allodial estates, tho increase of tributary lands, 
and the corresponding changes which were introduced into 
the condition of persons, necessarily removed the greater 
number of justiceablcs from the jurisdiction of the assemblies 
of freemen and from that of the king. Even the care which 
was taken by the 1 first (Atrlnungiaiis to compel the seigneurs 
to administer justice, and to control their administration of 
it, proves the progress of this land of jurisdiction. 

Tho liberty allowed to every man to live under any law he 
pleased, could not but contribute also to this result; it tended 
to disperse society, for it placed men under tho jurisdiction 
of thoso who had their own private code of laws ; and thus it 
opposed union, and common deliberation. It was a kind of 
liberty, doubtless — a liberty necessary in the state of society 
which then existed; but this liberty, like almost all other 
liberties at this period, was a principle of isolation. 
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Lectokb XIX. 

Government of Charlemagne.— Apparent revival of free institutions.— 
Individual independence and social liberty. — Organization of monar- 
chical power under f har , .oir. < i:m<\ — Hia active surveillance over his 
vassals and agents— li •! I:n-- of monarchical institutions after 
his death. — Definitive piudonmiaucc of the feudal system. — Central 
institutions dining the same epoch ■ royalty —Causes of the progress 
of royalty, and of thd principle of hcrcditoiy succession among the 
Pranks. — Influence of the clergy. 

• 

Apteb the Merovingian anarchy, at the accession of the 
Carlovingians and especially during the reign of Charlemagne, 
two facta, winch seem contradictory, present themselves to 
our notice. Free institutions appear to gain new life, and 
at the same tune the monarchical system evidently prevails. 
"We must closely study this singular coincidence, and endea- 
vour thoroughly to understand its causes. 

There are two ways in which we may understand a man’s 

G raonal liberty ; first, as the independence of the individual 
ving no law but Ins own will; and secondly, os the enfran- 
chisement of every individual from every other individual 
will, which is contrary to reason and justice. 

Liberty, if taken in the first sense, is barbarous and anti- 
social ; it is the infancy, or rather the absence, of society. 
The word socirhf it sell" indicates the union of individuals m 
one common idea, fueling, a;id interest. Society can exist 
only by?the obedience of individuals to one common, rule. 
If the liberty of each man constitutes his only law, if every 
restriction to the independence of individual will is con- 
sidered illegitimate, society is impossible. The law which 
should rule society, according to truth and justice, is exterior 
to and independent of individual wills. The object of society 
is to discover this superior law, and to exact obedience to it 
alone ; but to this law obedience must be given ; society is 
possible only by the reign of brute force, or by the govern- 
ment of true law. If the independence of the individual is 
regarded as the condition of liberty, we may be certain that 
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fbree will become the dominant power of society, for society 
there must be; it is an imperious necessity of human nature; 
and this necessity will receive its gratification from force, if 
it cannot obtain it from justice and reason. 

The object of government, then, is twofold ; it proposes, 
first, to seek out and discover the true law which must 
decide all the questions to which social relations give rise, 
and to subject to this law all adverse individual wills ; and 
secondly, to prevent individuals from being subjected to any 
other laws but the true law, such, for example, as the 
arbitrary will of other more powerful individuals. Good 
and true government, then, does not say to every individual: 
“Thou shalt be subject only to thy own caprice,’ * for on 
these torms there could he no society, and no government ; 
but it says : “ Thou shalt ho subject, not to the caprice of 
any other individual, hut only to reason and justice.” The 
progress of civilization consists, on the one hand, m extend- 
ing the authority of reason over all individuals, nnd in 
neglecting no means to convince their individual reason and 
to render their obedience voluntary, and, on the other hand, 
in limiting the sway of the arbitrary will of individuals over 
on© another. Where the arbitrary will of one or more 
individuals prevails, legitimate liberty docs not exist; 
where the isolated independence of every individual is 
maintained, society is impossible. 

The importance of tins distinction between moral and 
natural liberty, between social freedom ancl individual inde- 
pendence, is immense. It would be easy to demonstrate its 
mtimate connexion with the true theory of liberty, considered 
in relation to mail personally, and independently of society. 
It is as a reasonable being, capable of recognizing truth, that 
man is sublime ; therein resides the divinity of his nature : 
liberty is m him nothing but the power of obeying the truth 
whic£he recognises, and making Ins actions conform thereto. 
On this ground, liberty is very respectable ; but liberty is 
respectable on this ground alone. 

In the infancy of society, the liberty which almost all men 
desire and defend, is natural liberty — liberty to do nothing 
but what they please. This is caused by the imperfection of 
the moral development of each individual, and by the imper- 
fection of the same development in tho social powers ; from 
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which imperfection it results that these powers ill-understand 
the true law, never apply it, and are themselves directed by 
individual wills, as arbitrary os they are capricious. On this 
account, the stato of freedom with which wo meet at the 
outset of all societies lasts for so short a time, and is so 
quickly superseded by the despotism of one or several 
persons. Society cannot exist if untural liberty, that is, 
individual independence, exists in all the extent ofits desire: 
and as society is as yet ignorant both how to govern accord- 
ing to the moral law, and how to respect moral liberty, force 
seizes upon the government. 

When, in such a state of society, a man of superior genius 
and character appears, he is inevitably driven to found a 
despotism, that is, the empire of his own individual will. 
He is irritated and offended by the collision of all these 
1 barbarous or stupid individual wills ; his instinct tells him 
that society cannot exist in this manner, that such a stato of 
things is not society He is personally disgusted, moreover, 
at the sway which all those narrow and ignorant wills claim 
to exercise over all filings, and even over himself. The 
authority of blind force over enlightened force is nothing 
but a despotism; and what is greater insolence than the 
power of a brutal multitude over a lofty individual reason? 
The superior man becomes indignant and seeks to free him- 
self from this yoke, to impose some rule upon this disorder ; 
and this rule no seeks in his own reason, in his own will. 
Thus is established, at such epochs, the despotism of a single 
person ; it is not radically illegitimate, and the best proof 
that it is not, is afforded by the easy reception with which he 
meets the admiration with which he is regarded, tho grati- 
tude even which he inspires, and which lasts as long as the 
state of things which original ed liis pow'er. In truth, tho 
loftiest superiority, that which is most naturally called to 
^empire by tho disorder and dissolution of society* soon 
Becomes corrupted and rude, by becoming itself a purely 
iubividual will, full of egotism and caprice : but that which 
constituted its force and credit, at tho outset, was its better 
comprehension of the general wants of society ; it had 
obtain^ a deeper knowledge of the true law which must 
govern society ; and it rescued society from its losing battle 
with a mAjtitude of ignorant or ferocious individual wills. 
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It is by these means that great men triumph at first. It 
was thus that Charlemagne triumphed ; it was thus that the 
first three Carlovingians, Pepin of Heristal, Charles Martel, 
and Pepin the Short, had prepared the way for him. Under 
the Merovingians, the state was falling into dissolution; every 
strong man was making himself independent, evenr weak 
man was falling into subjection to a stronger. Although 
the Pepins had sprung from the dominant aristocracy, they 
early struggled against its excesses. Charles Martel put 
down the petty tyrants who had sprung up in every 
direction. The tendency of Charlemagne’s policy was to 
establish the monarchical system, that is, to secure tho 
universal prevalence of his will by making it felt everywhere 
by means of his agents. In order to understand with any 
exactness what was Charlemagne’s pure monarchy, we must 
see how he managed his own property, ami m what manner 
ho administered his palace. The activity of his surveillance 
was surprising; wo 'shall find details of it. in his capitulary 
De villi # , and in the first part of one of Ilmcmar’s letters. 
ITe governed Ins empire in the same spirit. This was the 
only means ho possessed for restoring order, and applying 
tho national forces to the accomplishment of his designs. 
Into the despotism of a superior man, there always enters a 
powerful instinctive fooling of justice, and of protection to 
the weak. Charlemagne diligently endeavoured to check 
the power of tlic nobles by subjecting them to surveillance, 
and oy bringing his subjects into direct relationship with 
the royal authority. He paid groat attention to the employ- 
ment and administration of his benefices, oven when in the 
hands of beneficiaries ; he was careful not to give more than 
one county to the same count, and this rule he rarely trans- 
gressed ; he ordered the nobles to distribute strict justice to 
their vassals, and took most energetic measures to compel 
them to do so, and to judgo all men according to the law. 
Charlemagne also kept watch over the conduct of the counts; 
tho assemblies of free men had almost entirely perished ; and 
they requested as a favour to be allowed to absent themselves. 
To supply the place of the active surveillance exercised by these 
ancient assemblies, Charlemagne created the missi dominici . 
These were inspectors of the whole state of the kingdom, 
and particularly of the conduct of the counts and nobles. 
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The delegates of Charlemagne, the imperial judges, had 
assessors; and as the free men whose duty it was to fill the 
• office of assessors seldom attended tho periodical assemblies, 
Charlemagne superseded them by the soabini, who were 
^pointed by the missi domimei , whom he enjoined to select 
them with the greatest enre. This intervention of tho 
delegates ol the sovereign himself in judicial affairs, was a 
powerful mear.3 of monarchical centralization. 

In his Frankish empire, it was not against the ancient 
free institutions, but against public anarchy and the dis- 
orderly power of the strong, that Charlemagne directed 
these means of government. In lus other dominions, 
wherever he feared the influence of liberty, his despotism 
was axerted to crush it rigorously ; thus he interdicted all 
public assemblies of the Saxons. 

All this monarchical organization fell with Charlemagne. 
Its existence is protracted, as if by habit, in the speeches 
and laws of Louis the Deboimair; but the hand w r hich sus- 
tained the edifice is no longer there. The language of 
Charlemagne m the mouth of Charles the Bald, is nothing 
but a piece of ridiculous rhodoinnutade. The feudal system 
gains the upper hand and organizes itself in every direction. 
The great vassals either attack the king or isolate themselves 
from him. The dignity of count became so considerable, 
that the sons of kings and emperors desire and obtain it. 
Hereditary succession prevails m the offices of dukes, counts, 
viscounts, &c. Rhegino cites as a singular fact that tho 
sons of llukc Robert did not succeed to his dukedom, and 
assigns as the reason, that their tender age rendered them 
incapable of repulsing tho Normans. The sons of two counts 
ot Austria were not put into possession of tho counties of 
their fathers ; so their relations took arms, and drove out 
the usurper. The power of the counts, now they had become 
hereditary seigneurs, was augmented by the authority they 
had exercised, under that title, as delegates of the king. 
The feudal hierarchy, strong by its own intrinsic power, 
thus gained additional strength from tho wreck or royal 
authority. Hence resulted a new order of local institutions, 
which I cannot now explain. 

The picture of central institutions reproduces, under 
another aspect, the same facts, and leads to .the same 
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results. Central institutions, as you are aware, may bo 
reduced to two— royalty, and the general assemblies of the 
nation. 9 

To royalty among the Pranks you may apply what I have 
said of royalty among the Anglo-Saxons ; only, among tho 
Pranks, the royal family does not bear, at tho outset, tho 
character of a religious filiation. This is perhaps attributable 
to the fact that the Pranks were a confederation of different 
tribes; among them, the king appears especially as a militaiy 
chieftain. Under the first Merovingians, there was always 
a great mixture of horeditariuess and election; hereditariness 
fluctuated among tho members ot the same family ; election, 
when it was not an act of violence, was rather a recognition 
than an election. 

It is a grave error to expect to find in frefs tho basis of a 
primitive and exclude law: fai Is mav be made to demon- 
strate anything. The most opposite parties have fallen into 
the same error m this reaper! Whoever has discovered, at 
the origin of a state, an art of violence in conformity to his 
preconceived opinion, lakes it as the foundation of what ho 
calls tho general law Some fancy they can discern absolute 
and well-regulated hereditary succession in tho midst of 
barbarism; others transfer the troubles and violence of a 
barbarian election into a more advanced si nge of civilization; 
whatever they find existing as Jitrl in flic infancy of society, 
they convert into law for society in its greatest extension 
and development This is neither philosophy nor hisloiy. 
Tho ruluig law is that which is conformable to reason and 
justice. There is always more or loss of this law at every 
epoch in the life of human society; but at no epoch is it 
pure or complete. We must resign ourselves to the task of 
freeing it everywhere from all alloy. 

Lot us then pass by the primitive and exclusive right of 
royal heredity, which existed neither among the Franks nor 
in other countries ; all that can be said is that the principle 
of hereditary monarchy tended, early and constantly, to pre- 
vail. The heirship of the private domain of the kings, which 
was of considerable value, powerfully contributed to establish 
the heirship of the kingdom, just as the partition of the pri- 
vate domain among the 1 sons led to the partition of the royal 
dominions ; but the partition of the kingdom was almost 
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always made with the consent of tho nobles, whilst the 
heirship of the crown, in each state, does not appear to havo 
Required their formal assent. 

We have already seen what were the causes which occa- 
sioned the fall of the Merovingian race, and the accession of 
Carlovingians. The fall of the latter, in the tenth century 
presents some features of similarity to tha f of the Merovin- 
gians, but between the two, there wan greater diversity 
than resemblance*. Tlu* ancient companions of the Prankish 
kings, the Lcudes, the Aiitrustions, and th beneficiaries, 
had left the court, established themselves oi, I, heir lands, and 
become feudal lords : revolutions were no longer effected at 
the foot of the throne, and in the interior of the royal palace. 
The feudal lords were much more isolated, not only from tho 
king, but also from one another, than the Lcudes had been 
under the Merovingians. Pepin tlio Short was king in 
fact when Cjuldcric 111. was king in name; Pepin assumed 
the name belonging to Ins power At the end of the tenth 
century, there was no king, and no powerful man in the 
king’s serviee who wielded the royal power in the name of 
Louis V. Hugh Capet took possession of an almost vacant 

I jlace, which, at the moment, added much to his dignity, but 
ittle to his authority After the fall of tho Merovingians, 
Pepin and Charlemagne were able to attempt to establish 
the monarchical system, and to inaugurate tho central 
authority of the king ; Hugh Capet was unable to do this, 
nor did he attempt it ; the feudal lordships had divided the 
kingdom amongst them. Pepm was the head of an aristo- 
cracy which had its centre m the palace of the Merovingian 
kings. Hugh Capet was one of tho principal members of 
an aristocracy which had no centre; he made himself king 
because the crown was w ithin his reach If Louis V. had 


resided at Rouen, the Duke of Normandy would probably 
have seized the monarchy. 

As regards the nature and extent of the royal authority, 
what I have already said suificicntly indicates what it was : 
very limited and precarious before the settlement of the 
Erodes on Roman territory — being nothing but the power 
of Jpe chief of a warlike bond, always restrained by the 
pgfesence of the free men, his comrades — it became extended 
. end strengthened after the conquest by various causes: 
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1. By the dispersion of the Franks. They ceased constantly 
to surround tho king; his authority was but slight oxer 
those who left him; but those who were habitually near him 
depended more closely upon him ; a court of barbarian 
servants succeeded to it court of warriors. 2. By tho subju- 
gation ot neighbouring chiefs or kmgs. 3. By the increasing 
inequality of wealth ■ flu. royal property greatly augmented, 
and this was their principal source of power ; they devoted 
all their energies to ‘V aina smg of treasure; it was useless 
to leave their ch ;, d cu a kingdom, unless they could at tho 
name time bcou M cli to l hem a lull exchequer. 4. By tho 
influence of religious and Uorn.m ideas. In the opinion of 
the Christians, tho king was tho successor of Saul and of 
David ; in that of the Boukim" mo was the representative of 
the emperors. The Frankish lungs were fully sensible of 
tho advantages of this two-lold position, and they eagerly 
accepted the titles of Patrician and Consul. But the royal 
authority had no definite character ; it was proportionate to 
the ahihly and energy of those who exercised it. 

Nothing can be mere different than the idea of royal autho- 
rity in those times and i ii oiir ow it day If a ullage were now 
to disregard the king's autlinniy,<i«' to refuse to obey him, it 
would bo a serious cxent, tin sign of a great decay of power. 
Such was not the case then; authority was not unnersally 
diffused over the country , remote places and interests were 
in some sort independent of ii Jt had no real supremacy, 
except in case of war; the rays of its influence were short,, 
and wherever it was applied, it was matter of fact rather than 
of right. 

With regard to authority and liberty, right and fact arc* 
almost identical in the infancy of society. The idea of right,, 
separate from fact, bus but \cry liLtle power and can scarcely' 
be said to exist Ifcnce arise the eternal vicissitudes of 
authority and liberty , whoever ceases to possess them is 
never permitted to regain them. It is the work and the 
master-work of civilization to separate right from fact, and 
to constitute right a power able to maintain, defend, and 
vindicate itself. 

Wo must not, however, believe that religious ideas exer- 
cised no other influence, in regard to the royal authority, 
than to extend it, and to represent it as absolute and 

u 
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springing from divine right ; they contributed powerfully to 
render it moral. It is true, they rendered it independent of 
the public liberties, which were frequently mere embodiments 
of arbitrary power and bruto force, and thus they helped to 
establish absolute power ; but at the same time thev subor- 
dinated it to the divine laws, in which the moral laws arc 
comprised. The limits which Frankish usages imposed on 
the royal authority were very different from those assigned 
to it tv Christum ideas : “ tho king/ 1 to use the depression 
of the Councils, ‘‘is he who governs with pity, justice, and 
goodness ; he w ho does not govern thus is not a king, but a 
tyrant.” The restraint which this principle laid upon the 
royal authority was more efficacious than, that which resulted 
from the influence of Fiankish usages. This system, it is 
true, gave no po&itne and real guarantee for the observance 
of the rules which it imposed :n duties upon royalty. But 
the age in which wc Inc 1ms taken too much pains to seek 
guarantees m physical force, and lias neglected to seek for 
them m tho power of moral ideas. In barbarian times, as 
all powers, both of kings and subjects, are almost equally 
unregulated, they appear had guarantees to sensible men, 
who 'seek lor purer sureties in moral ideas. When, in the 
epoch of which wc are now speaking, the Franks or Lcudcs 
repress the abuse of renal autlinriU, they repress it only in 
virtue of their own powers, and defend their liberties only 
out of regard to their own interests, and not in obedience to 
any moral idea of justice and of general right Tho eccle- 
siastics, on the contrary, speak in the name of the general 
ideas ol j listin' and h ui n unit y Tl i ey oppose morality rather 
thau force to the abuse of authority. The clergy thus gave 
utterance to things winch answered to the necessities of all 
the weak, and led them to consider them as their protectors. 

The vice of the religious sj stem, doubtless, is that it 
creates no political institul ion, and consequently, no effectual 
guarantee , thus it always ends by being more favourable to 
power than to liberty - but, in barbarous ages, when power 
and liberty W’ero almost equally brutal and anarchical, this 
system has rendered immense services to humanity and to 
civilization. 
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Lecture XI. 

National assemblies of the Fianks ; Iboir primitive character, and rapid 
decline under the Mcrov laguna -They regain nnpoitunce under 
tlie Cnrlovmgians, and are held reguljilv under Charlemagne — 
Lettci Of Archbishop Ilinemar Dc online Pa lain 

National assemblies were bold among the Pranks long 
previously to their settlement in the itonian empire, and to 
the establishment of monarchy amongst them. In these 
assemblies v\ ere discussed, in German), all the affairs of the 
confederation, tribe, or band All the free men, that is to 
say, all the warriors, were present, hut the autlioriiy of 
these assemblies, like the authonlj of the kings, was uncer- 
tain and precarious. They were lurmod, not in virtue of tho 
principle of the sovereignly of the people, but in vuiue of 
the right of every free man to have the sole disposal of 
himself. They were comoked cspeuull) to determine on 
military expeditions. J3c\oiui tlm, even man acted inde- 
pendently, ami w as answerable for lus conduct to none but 
the local authorities. Tin* Chinn]* Jr Mins, or autumnal 
assembly, of whidi wo find 1 races .it the beginning ol‘ the 
monarchy, was habitually held for the purpose of dividing 
the booty which had Ik en game <1 

The dispersion of the free men, the increasing inequality 
of social conditions, and the Miboidination of the comrades 
to their chief, soon caused tin* national assemblies of the 
Pranks to lose their damn ter of universality They ceased 
to bo attonded by any but the large landowners, the Leudes, 
and the superior clergy. In tins slate, they appear to have 
existed under most of the Merovingian kings Mention is 
bometimes made of the people m general, but evidently the 
great majority of the free men neither could, nor dul attend 
these assemblies. Those who possessed power and wealth 
were almost the only persons wlio attended ; and they regu- 
lated the business brought under their notice solely with a 
view to their own interest. The increasing disorder, and 
continual dislocations of the kingdom, rendered these assem- 
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blics less frequent. They reappear, however, at the eata- 
blishment of the authority of tho Mayors of the Palace. 
As leaders of tho aristocracy of the great independent land- 
owners, they had need of their support. The substitution 
of ft new family of kings, instead of the ancient race, was 
favourable to tho importance of the assemblies. They 
became, under the first Carlovingians, what they had been 
under the nrst Merovingians, — a great council of govern- 
ment, in which all great affairs were discussed: Pepin 
transferred the Champs do Mars to the month ol a May ; and 
Charlemagne held these assemblies with a regularity Hereto- 
fore unknown. In order to form a correct idea of what 
they were under his reign, you must read the text, and the 
entire text, of the letter written in 882, sixty-eight years 
after the death of Charlemagne, by the celebrated Hincmor, 
archbishop of Ehcims, in compliance with the request of some 
of the nobles of the kingdom who had asked his advice with 
regard to the government of Carloman, one of tho sons of 
Louis the Stammerer. In tins letter, ITinemar, as he him- 
self informs us, does nothing but copy a treatise On the Order 
of the Palace , Be online Pain hi, written before 826 by tho 
celebrated Adalhard, abbot of Corbin, and one of the prin- 
cipal advisers of Charlemagne. It is, therefore, a contem- 
porary document, and its authority is great. 

“ It was the usage at that time,” says Hincmar, “ to hold 
in each } ear two assemblies, ( placita ,) and no more. Tho 
first took place in the spring; at it were regulated the 
general affairs of the whole kingdom ; no occurrence, unless 
it were an imperious and universal necessity, could alter 
what had been decreed thereat. In this assembly, met 
together all the groat men (majorcs), both lay and eccle- 
siastic; the more influential (jteniores), to discuss business 
and agree on decisions; the less influential ( minores ), to 
receive these decisions, aud sometimes also to deliberate 
upon them and confirm them, not by a formal consent, but 
by the cxerciso of their opinion and tho assent of their 
understanding. 

-"The other assembly, in which tho general gifts of the 
realm were received, w r as composed only of the more influ- 
ential members (seniores) of the first assembly, and of tho 
•principal councillors. Here tho affairs of the following 
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yicflP wore treated of, if there were any which it was neces- 
sary to deliberate upon beforehand; as also those which 
might have occurroa during the course of tho year which 
was about to expire, and which required provisional atten- 
tion without delay. For example, if, in any part of the 
kingdom, the governors of the frontiers ( marchisi ) had con- 
cluded a truce -for any time, the course to be pursued on 
tho expiration of these truces was discussed, and it was 
determined w r hether they should be renewed or not If, in any 
other quarter of the kingdom, war seemed imminent, or peace 
appeared likely to be established, it was examined whether 
the exigencies of tlio moment required, m the first case, that 
incursions should he commenced or endured, and, in the 
accond, how tranquillity might be insured. These lords 
thus deliberated long beforehand on what the affairs of the 
future might require ; and when suitable measures had been 
agreed upon, they were kept so secret, that before the next 
general assembly they were no more known than if no one 
liad paid any attention to the matter, and no decision had 
been arrived at regarding it The object of this was, that if 
it were necessary to take, cither w ilhin or w ithout the king- 
dom, any measures which certain persons, when informed 
thereof, might wisli to prevent, or frustrate, or render diffi- 
cult, by any artifice, those persons might never have the 
power to do so. 

“ In the same assembly, if any measure were necessary 
either to satisfy absent nobles, or to calm or excite the 
spirit of the people, and such measure had not prcuously 
been taken, it was discussed and adopted by the consent of 
those present, and it was executed in concert with them by 
the orders of the king. The year being thus terminated, 
the assembly of tho following year was arranged as I have 
said. 

“ With regard to tho councillors, both lay and ecclesiastic, 
care was taken, as far as possible, to select such persons as, 
from their condition and duties, were filled with the fear of 
God, and animated, moreover, by unalterable fidelity, so as 
to consider nothing superior to the interests of the king and 
kingdom, except eternal life. Men were sought who could 
be turned aside from tho path of duty neither by friends, 
nor enemies, nor relatives, non gifts, nor flatteries, nor 
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reproaches ; men were sought who were wise and skilful, not 
with that sophistical skill and worldly wisdom which are bo 
opposed to God’s will, but with a just and true wisdom that 
might enable them not only to repress, but also fully to 
confound the men who place all their reliance in the tricks 
and stratagems of human policy. The maxim of the coun- 
cillors thus elected, and of the king himself, was, never to 
confide, without their mutual consent, to their domestics or 
any other person, what they might have said familiarly to 
* one another, either upon the affairs of the kingdom, or about 
any particular individuals. It made no difference whether 
the secret ought to he kept for a day or two, or moro, or for 
a year, or even for ever. 

“It invariably happens that, if the conversation held in 
such meetings, 'with regard to any individual, either by 
way of precaution, or in reference to any other public 
interest, come afterwards to the knowledge of that indi- 
vidual, he cannot but feel great anxiety, or he driven to 
despair thereby, or, which is a much more serious matter, 
■be stimulated to infidelity; and thus a man who might 
perhaps still have done service to the State, is rendered 
useless, — which never would have happened if ho had not 
known what was said about him. That which is true of ono 
man may he true of two, of a hundred, or of a greater num- 
ber, or of a whole family, or of an entire province, unless the 
greatest caution he observed. * 

“ The apoermary, that is, the chaplain or keeper of the 
palace, and the chamberlain, wero always present at these 
councils ; they wero therefore chosen with the greatest care ; 
or else, after having been chosen, they were furnished with 
such instructions as should render them worthy of being 
present. As to the other officers of the palace ( ministerial ^ ), 
if there were any ono who, first by gaining instruction, and 
afterwards by giving aduce, proved himself capable of 
honourably occupying the place of one of theso councillors, 
or fit to become one, he received orders to attend the meet- 
ings, Giving the greatest attention to the matters discussed 
thwm correcting his erroneous ideas, learning that of 
whhflpfie was ignorant, and retaining in his memory that 
had been ordained and determined. The object of 
; fjSs was, that, if any unforeseen accident occurred, either 
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within or without the kingdom; if any unexpected news 
arrived, in reference to which previous provision had not 
been made (it rarely happened, however, that in bucIi cases, 
profound deliberation was necessary, or that there was not 
time to convoke the councillors already mentioned); the 
object of this, I say, was tluif , under such circumstances, the 
officers of the palace, with the grace of God, and by their 
constant habit of both attending at the public councils and 
deliberating upon the domestic affairs of the realm, might 
be capable, as need was, either to advise what had best be 
done, or to point out how matters might be arranged without 
inconvenience, until the nevt meeting of the council. So 
much with regard to the principal u Hirers of the palace. 

“In reference to the 1 nil nor officers, properly called 
palatines, who had not to do v\ ith the general aiFairs of tho 
kingdom, but only with IIiom* in which tho persons specially 
connected with the; palace wore concerned, the sovereign 
regulated their duties with great care, in order that, not 
only might no evil an.sc therefrom, but also that if any dis- 
order wreru manifested, it might al once lie repressed and 
extirpated. If the affair were urgent, but might neverthe- 
less without injustice or wrong to any person be deferred 
for decision until the meeting of tin* general assembly, the 
emperor expected tho paluluirs to indicate the best means of 
delay, and to mutate the wisdom of their superiors in a 
manner pleasing to God and useful to the kingdom. As to 
the councillors whom I first mentioned, they were careful, 
when summoned to the palace, not to occupy themselves 
with private affairs, or with tho disputes which might have 
arisen with regard to the possession of property or the 
application of the law, until they had arranged, with the 
help of God, everything that concerned tho king and king- 
dom in gcnchil. This being done, if, in obedience to the 
orders of the king, there remained any affair which could 
not he settled eitlier. by tho Count of the palace, or by the 
officer under whoso cognizance it fell, without the assistance 
of the councillors, they proceeded to investigate it. 

“ At one or other of tho two assemblies, and in order that 
they might not appear to bo convoked without reason, there 
wore submitted to the examination and deliberation of tho 
great personages whom I have mentioned, as well as of the 
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chief senators of the realm, and in virtue of the orders of the 
king, those articles of law named capitula, which the king 
himself had drawn up undor the inspiration of God, or the 
necessity of which had been manifested to him in the inte|val 
between the meetings. After having received these com- 
munications, they deliberated upon them for one, two, or 
three days, or more, according to the importance of tho 
matter. Messengers from tlic palace, going and coming, 
received their questions and brought back answers ; and no 
stranger approached the place of their meeting, until the 
result of their deliberations was placed before tho eyes of 
the great prince, who then, with the wisdom which he had 
received from God, adopted a resolution which all obeyed. 
This course was pursued for one, two, or more capitularies, 
until, by the help of God, all the necessities of the time had 
been duly regulated. 

“Whilst these affairs were thus arranged out of the 
presence of the king, the prince himself, in the midst of the 
multitude who had come to the general assembly, was 
busied in receiving presents, greeting the most important 
individuals, conversing with those whom lie saw but seldom, 
exhibiting an affectionate interest in the old, laughing and 
joking with the young, and doing these and similar things to 
ecclesiastics as well as laymen However, if those who wero 
deliberating upon the matters submitted to their judgment 
desired it, the king went to them, and remained with them 
as long as they wished ; and there they reported to him, with 
entire familiarity, what they thought of various matters, and 
what wero the friendly discussions which had arisen amongst 
them. 

u I must not forget to mention that, if the weather were 
fine, all this went on in the open air ; but if not, in several 
distinct buildings, by which those who had to deliberate upon 
the king’s propositions were separated from the multitude of 
persons who had come to the assembly ; and then tho less 
important men could not enter. The building intended for 
the mceUng of tho nobles was divided into two parts, so that 
the yps, abbots, and superior clergy could meet together 
witJfiH^iy mixture of laymen. In tho same way, tho 
coufljj^ana other distinguished personages of the State 
separated themselves, in the morning, from tho rest of tho 
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multitude, until the time came, when, whether the king were 
present or absent, they all met together ; and then the 
nobles above-mentioned, the clergy on their side, and the 
laymen on theirs, proceeded to the hall which was assigned 
to them, and where seats had been honourably prepared for 
them. When tho lay and ecclesiastical' lords were thus 
separated from tho multitude, it was in their power to sit 
cither together or separately, according to the nature of tho 
affairs which they nad to discuss, whether ecclesiastical, 
secular, or mixed. In the same way, if they wished to send 
for any one, either to bring them food, or to answer any 
question, and to dismiss him after having obtained what they 
desired, it was in their power to do so. Thus proceeded tho 
examination of the affairs which the Icing proposed for their 
deliberation. 

“The second occupation of the king was to demand of 
each what he had to report or relate to him regarding that 
part of the kingdom from which he had come ; not only was 
this permitted to all, but they wore specially enjoined to 
make inquiries, during the interval between tim assemblies, 
about 1 what -was going on both w ltlnn and without the king- 
dom; and they were to seek information from foreigners as 
well as natives, from enemies as well as friends, sometimes 
by employing envoys, and without being very scrupulous R9 
to the way in which the information w*as obtained. The 
king desired to know whether m any district or comer of 
his kingdom the people were murmuring or disaffected, and 
what was the cause of their disaffection, and whether any 
disorder had occurred which lequired the attention of tho 
general council, and other similar details. 11c also sought 
to know whether any of the conquered nations v. ere likely 
to revolt, or whether any that had revolted seemed disposed 
to submit, or whether those that still remained independent 
threatened the kingdom with any attack, and so forth. Upon 
all these matters, wherever disorder or danger appeared, his 
chief care was to learn what was the motive or occasion 
thereof.” 

It is evident that these assemblies were considered by 
Charlemagne as an instrument of authority, order, and 
administration, much rather than r as a national institution 
Tendered necessary by the rights and free spirit of his people. 



170 


POLICY OP OHAPEEMAGM, 


The employment of this means of government, however, does 
not do the less honour to the genius of Charlemagne. He 
had perceived that the principal vice of the social system of 
his time, and the principal causo of the weakness of his own 
authority, were the absence of concentration, the isolation of 
individuals, and the independence of his agents. Periodical 
convocations gave a centre to all. The efforts of a great 
man in a barbarous age have as their especial object the 
creation of a nation, for therein lies his power; Charlemagne 
sought to find his nation lower than among the great land- 
owners and the great beneficiaries lie wished to rally toge- 
ther the entire mass of the people, in order to increase his 
own power, and to have at his disposal everywhere potent 
means of action Ilia was a skilful despotism. Despotism, 
in barbarous times, sometimes announces the presence of 
a man who is before his age, and who has necessities and 
views in relation to the future. Despotism, in the midst of 
an advanced rtate of civilization, indicates the presence of a 
man who may he great and oven necessary to society, but 
who cares only for himself, and for the times in which ho 
lives. 
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Lectuhe XXI. 

Decay of national assemblies under Louis the Debonnair and Charles 
the Bald — Definitive predominance ot tlic feudal Hjstem at the end 
of the tenth ccntuiy — Cau*c ol this predominance. — Chaiactcr of 
feudalism. — Vo trace of true representative government m France, 
from the fifth to the tenth century. 

Aiter the death of Charlemagne, and under Louis the 
Debonnair, national assemblies \utc still frequently held. 
The movement which Charlemagne had begun, had not yet 
entirely ceased. Unable to create, Louis the Debonnair 
sought to imitate; at the spring or .ml umn assemblies, he 
passed several useful rules, amongst others the capitulary 
which summoned the scn/nni, or ro\al judges, to the Champs 
do Mai. "But the government, even w ith this sanction, was 
lifeless and inefficient The assemblies had been nothing 
but an instrument of the' monarch, and the monarch was 
now no longer able 1o make use of them. Their decay was 
complete under Charles tin 1 Ihild They begun again to ho 
nothing more than meetings of flic bishops and the great 
lav landowners There were fort \ -si v assemblies held under 
Charles the Bald; but they were almost all confined to the 
negotiations of the great nobles with the king, respecting 
their private interests Such was the progress made by 
feudalism that the central aristmraey of the great land- 
owners, beneficiaries, and others, dissolved of itself. They 
isolated thomsehes from one another in order to exercise, 
each in his own domains, Iho almost, absolute sovereignty 
which they had acquired The fall of the Carlovingians 
was the work of ITugli Capet alone, and not of an aristocratic 
coalition. An assembly did not meet, as at the fall of the 
Merovingians, to elect a new king Hugh Capet made him- 
self king, and was acknowledged as such, first by the vassals 
whom he possessed as Duke of TYance, and afterwards, 
successively, by the great lords of the kingdom, who 
remained, nevertheless, almost his equals in power. Then 
the assemblies almost entirely disappeared, together with 
every national and central institution; and nearly three 
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centuries elapsed before anything analogous to them was 
established. 

Thus, at the end of the tenth century, of tho throe systems 
of institutions which we characterized at tho outset, viz. : 
free institutions, monarchical institutions, and feudal institu- 
tions, the last had completely prevailed , tho first had perished 
early, and C 1 arlemagne had vainly attempted to establish 
the second. The hierarchical organization of the proprietors 
of estates, and the dislocation of France into as many petty 
sovereignties as there were proprietors sufficiently strong to 
be almost independent and absolute masters in their own 
domains, — such nas the natuial result of tho settlement of 
the Franks in Gaul. 

During the fi\c centuries which wc have now briefly 
examined, institutions, customs, and powers appear to be in 
a constant state of disorder and conflict. The ancient 
liberties of the Franks, the primitive independence of the 
warriors, royal authority, the first rudiments of the feudal 
system, — ali these different elements present themselves to 
our view ns obscure, incoherent, and in opposition. We 
pass incessantly from one in stem to another, from one 
tendency to another -\l the end of tlic tenth century, the 
struggle has almost ceased ; the mass of the population 
have fallen into n state of serfage, or become tributaiy 
colonists ; the possession of fiefs confers a real sovereignty, 
more or leas complete according to tho power of the pos- 
sessor; these petty sovereigns are hierarchically united and 
constituted by the bonds of suzerainty and \ assnlago. No- 
where is this bond weaker than between the king and his 
vassals; for there the pretensions to authority on the one 
hand, and to independence on the other, ore most earnestly 
contested. 

The fundamental characteristics of this state of things are 
the destruction of all centrality, both national and monarchic; 
the hierarchical constitution of landed property ; the distri- 
bution pf .sovereignty according to the various degrees of 
this Irattchy ; and the servitude or quasi-servitude of tho 
masjMnne inhabitants of the country. 

Ijwe said that this systeui was the natural result of the 
odtaottion of the Franks in Gaul after the conquest; its 
dft&itive success is proof of this. Another circumstance y 
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also, may be adduced in evidence. Before the tenth century, 
we witness the constant struggle, and alternating success of 
free, monarchical, and feudal institutions. The efforts made 
in favour of the first two systems, although some were sup- 
ported by tho ancient independence of the Franks, and 
others by the ability of great kings, were unsuccessful,— a 
more powerful tendency frustrated and overcame them. 
When the struggle ceased, when the feudal system had fully 
prevaded, a, now conflict almost immediately commenced; 
the victorious system was attacked : in the inferior classes 
of society, by the mass of the inhabitants, citizens, colonists, 
or serfs, who strove to regain some rights, some property, 
and some liberty; in the superior class, by royalty, which 
laboured to resume sonic general sway, and to become once 
more tho centre of the nation. These new efforts were 
made, not, as during the pi riod from the fifth to the tenth 
century, in the midst of the confusion arising from the# 
conflict of opposing systems, but in the very interior of a 
single system, of the system which had prevailed over, and 
taken possession of, the whole of society. The combatants 
are no longer free men, uncertain of tlieir position and their 
rights, who feebly defend the wreck of their ancient existence 
against the overpowering imasnm of the feudal system; they 
are citizens, colonists, serfs, whose condition is clear and 
determined, who become in their turn aggressors, and 
labour to free themselves from the yoke* of feudalism. We 
no longer behold the king uncertain of his authority, and 
subject to lia\e it unceasingly attacked, not knowing whether 
he is king or lord, and defending Ins power against tho 
Leudcs, or great landowners, who attempt sometimes to 
infringe it, and sometimes to set it aside altogether ; now it 
is tho chief of the nobles labouring to make lmnsclf tho king 
of all, and to couvert suzerainty into sovereignty. From 
the fifth to tho tenth century, the feudal system had bocn in 
progress, in development, and in aggression. From, the 
eleventh century onwards, tin's system had to defend itself 
against tho people and tho king. The struggle was long, 
difficult, and terrible; but the results altered. with the 
position of the combatants. In spite of tbo servitude into 
which the poople fell in the tenth century, from that time 
forth the enfranchisement of the peoplo made progress. 
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Notwithstanding the impotence of the royal power at 
the Bame period, thenceforward the royal power gained 
ground. No effort was vain, no step was retrograde. 
That monarchical system which the genius of Charlemagne 
had been unable to establish, was gradually. .founded by 
kings for inferior to Charlemagne. Those ancient liberties, 
which neither Franks nor Gauls had been able to preserve, 
were regained piecemeal by iho commons and the third 
estate. During the first period, monarchy and liberty had 
failed to establish their position; it was destined that 
monarchy should issue out of feudalism itself, and that 
emancipation should spring from the bosom of servitude. 

With regard to feudalism itself, it is not my intention to 
sketch its history. I hasten to arrive at that period at which 
I shall again meet with a natiou and a king, and at which 
endeavours after a free government and a monarchical 
■system will recommence 1 will only state here what were 
the dominant character and general influence of the feudal 
system, in relation to power and liberty— those two con- 
stituent elements of social order 

The feudal system brought the master into close con- 
nection with the subject, and the sovereign with those w'ho 
depended upon luiu , in this sense it was a cause of oppres- 
sion and servitude. It is ditlieult to escape from a power 
that is ever near, and almost present. The human will is 
Bubject to strange caprices, and never is this more frequently 
exemplified thau when the objects on which it acts are m its 
power. You may breathe a little under an arbitrary power, 
it it be very lofiy and very distant ; but if it be at your 
elbow, you arc truly a slave. Local t) ranny is the worst of 
all ; though difficult to avoid, it can easily defend itself. A 
handful of men have often kept the population of a large town 
in servitude for ages. The citizens, colonists, and serfs felt 
themselves so grievously oppressed by the feudal lords that 
they preferred to their absolute power the absolute power of 
the kings, even with more extenshe and irresistible rights 
than those possessed by the lords. A certain and general 
despotismlaa neither the same interest in being tyrannical, 
nor the'fllhe means of opression. This will explain the 
inteMMgtf feudal oppression, and tho profound hatred 
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The feudal system placed the inferior near his superior ; 
and, in this sense, it was a principle of dignity and Rberty. 
Many vassals were equal in rank to each other, and on 
terms of familiarity ; frequently the inequality between the 
superior and inferior was not great, so that the latter was 
neither humiliated thereby, nor obliged to play the courtier. 
Protection was a right; the suzerain had absolute need oi 
his vassals. There was no room, in their relations to one 
another, for servility and basouc&s of sold Moreover, the 
vassals had reasons and means for banding together to 
defend themselves against oppression ; they possessed com- 
mon rights and interest. The intimacy jji which they lived 
■with their lord prevented the feeling of their mutual rights 
from becoming effaced willim Ihem , thus feudal relnl ions are 
generally full of dignity and high-spintcdness; a noble senti- 
ment, fidelity instead ot subnnssoii, guides their conduct. 
Now, wherever a profound moral sentiment exists, it must 
necessarily call others into action , hence the many splendid 
and honourable developments of human nature under the 
feudal system: these do\< lopinents were concentrated, it 
is true, within the circle of the lords ami vassals ; but even 
that is better than the equal abasement of all under an 
universal despotism. 

Thus, whilst feudalism disregarded and insulted both 
justice and the dignity of man among the masses whom it 
claimed as subjects, it respected and developed both among 
its own hierarchy In this hierarchy, liberty existed, with 
all its accompaniments Below were servitude and its 
attendant evils, with all the shames that follow in their 
train. 

I may now fearlessly affirm that, in the institutions of the 
period from the fifth to the tenth century, there is no trace 
of the representative system \\ r o pass from the inde- 
pendence of individuals, sometimes to the power of the 
king, sometimes to the predominance of the great land- 
owners. But there is no political organization founded 
upon ideas of general law and public interest; all insfitu- 
tions have reference to private rights and interests. Two 
opposite forces are in conflict ; there is nothing to reveal 
the division of powers, and' their tendency towards one 
common object. There are no representatives of the rights 
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of all; none elected in the name of the interests of all; 
those who have rights exercise them personally ; those who 
do not exercise them personally do not possess them. The 
ecclesiastics alone preserve the idea of the general right 
of all men to justice and to good government; but this 
idea is not transfused into any institutions. Neither tho 
philosophic principle, nor any of the true external charac- 
teristics of representative government, can anywhere bo 
met with. 



XAva or the visiaoins. 


177 


Lectuee XXIL 

Political institutions of tho Visigoths.— Peculiar character of Viaigothic 
legislation. — Its authois and its influences — Destruction and disap- 
pearance of tho middle class in the Roman crapiic, at the time of 
the Barbarian invasion — llistoiy of the Roman municipal system.— 
Three epochs in that histoiy. 

Ik conformity to the plan which T sketched out for our 
guidance at the commencement of these lectures, I have 
studied with you the political institutions of the Anglo- 
Saxons and Franks, from the iifth to the tenth century. I 
now come to those of the Visigoths, the third of tho Bar- 
barian peoples established in the Jioman empire, about whom 
I propose to give you some information. 

On opening the collection of the laws of the Visigoths, it 
is impossible not to bo struck with the compactness which 
distinguishes them. Tho Pranks and Burgundians have laws 
partially anterior lo their establishment upon the Boman 
territory ; customs handed down and gathered together from 
age to age. The Visigoths h.ne a code which was system- 
atically drawn up, and promulgated on an appointed clay. 

This fact alone indicates that the laws of the Visigoths 
were not tho work of tho Barbarians themselves. Tho 
^influence of tho clergy, indeed, was more potent among the 
J Visigoths than among tho other Barbarian conquerors ; not 
/only did the clergy take part in their government, but they* 

* acted as their civil and political legislators. Tho Visigothio 
code was their work. How did this happen ? 

Before the foundation of the Barbarian States, under tho 
dominiem even of the last Boman emperors, the power of the 
new religion gradually placed the Christian clergy at tho 
head of the peoples ; the bishop was the defender and chief 
of the towns. After the conquest, the Barbarians embraced 
tthe religion of the vanquished ; and as the Christian clergy 
I were powerful in the towns, by virtue of tho municipal 
I institutions, they used every effort to preserve to the munu 
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cipal Bystem its form and efficacy. In this they succeeded 
to a great extent. It is therefore of essential importance to 
have some precise knowledge of the Roman municipal system, 
and its vicissitudes until the period of the great Barbarian 
invasions, in order properly to understand the condition of 
the urban populations at that epoch, and the part which their 
clergy playe 1 m their now position, especially in the king- 
dom of the Visigoths. 

I As I have already observed, the full of the Roman empire 
Jin k the West is a strange phenomenon. Not only did the 
population not support the government in its struggles 
againsttho "Barbarians, but the population, when left to itself, 
did not attempt any resistance on its own behalf. More 
than this — nothing, during tins protracted conflict, revealed 
the existence of a nation , scarce any allusion is made to what 
it suffered; it endured all the scourges of war, pillage, and 
famine, and suffered ail entire change m its destiny and con- 
dition, without acting, speaking, or even appearing. 

This phenomenon is not merely strange, it is unexampled. 
Despotism has reigned elsewhere than mtlie Roman empire; 
more than once, foreign uniisum and conquest have devas- 
tated countries that had long groaned beneath a tyrannical 
government. Even where the nation lias not resisted, its 
existence has been manifested in some manner in history. 
It suffers, it complains, and, notwithstanding its humiliation* 
it struggles against its cul fate , narrat ives and monuments 
attest what it experienced, what it became, and if not what 
it did, at least what w r as done w ltli it. * 

In the fifth century, the remnants of the Roman 
disputed with hordes of Barbarians the possession'**! 
immense territory of the empire, but it seemedt 
territory vrcrc a desert. When the soldiers of the empro 
had departed or boon defeated, mention is mode of no otheg 
person or thing. The Barbarian tribes seize upon the pro*? 
vinces in succession ; beside them, facts exhibit to us only* 
cme other real and living existence, that of the buhopB and 
the dergy. If tho laws did not remain to inform us that a 
Roman population still covered the soil, history would give 
ns good reason to doubt its existence. 

It was especially in the provinces which had long been 
subject to Some, and wherein civilization was more advanced. 
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that the people thus disappeared. We look upon tlio letter 
of the Britons, tearfully imploring the assistance of Aetius 
and the despatch of a legion, as a singular monument of the 
cowardice of the subjects of the empire This astonishment 
is unjust: the Britons, being less ci\ ilized and less Romanized 
than the other subjects of the empire, resisted the Saxons, 
and their resistance has a history At the same period, 
under similar circumstances, the Italians, the Gauls, and 
the Spaniards have no lustorj , the empire withdrew itself 
from their country, and the Barbarians took possession of it, 
without the mass of the inhabit ants taking the least part in 
the transaction, or giving the slightest indication of the 
place they occupied in the events which gave them over to so 
many scourges. 

Nevertheless Gaul, Italy, and Spam wore covered with 
towns, which had lately been wealth v and populous ; civiliza- 
tion had there received a splendid development , roads, 
aqueducts, circuses, and school*, v ere abundant. Everything 
that can attest wealth, or procure for a nation an animated 
and brilliant existence, they pnwsscd. The invasions of the 
Barbarians occurred to pillage them of all their wealth, to 
disperse all their friendly meetings, tn destroy all their 
pleasures. Never had the existence of a nation been more 
completely overthrown, never hud individuals had more 
evils to endure and more dangers to apprehend. Whence 
came it that the populations were dumb and dead ? How 
is it that so many sacked towns, so many ruined positions, 
so many blasted careers, so many ejected proprietors, have 
left so lew traces, I do not say of llicir active resistance, but 
only of their sufferings ? 

The despotism of the imperial government, the degraded 
condition of the people, the protouncl apalhj r which had 
seized upon both masters and subjects, have been alleged to 
lccount for this — and justly so therein consisted the great 
ause of this strange phenomenon. But it is easy thus to 
enunciate in a general manner a cause which, though appa- 
rently in existence elsewhere, did not elsewhere produce the 
same results. We must penetrate more deeply into the 
State of Roman society, in the condition to which it hod been 
reduced by despotism. Wo must inquire by what means it^ 
hod been so utterly deprived of all consistency and life/ 

n 2 
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Despotism can clothe itself in very different farms, and 
exhibit itself in proceedings which impart to its action 
a far higher energy, and give a far wider scope to its 
consequences. 

Th e great fact whioli had resulted from the system of 
imperial despotism, and which alone can explain the pheno- 
menon of which 1 speak, is the destruction and disappearance 
of the middle cI&js from the Homan world : at the arrival of 
tne Barbarians, tins class no longer existed ; and for this 
reason also, the nation had ceased to exist. This annihilation 
of the middle class in the Homan empire was especially the 
result of a municipal system, which had rendered it com- 

S letely the instrument and the victim of the imperial 
espotism. All the batteries of that despotism were directed 
against this class ; and it was imprisoned within the muni- 
cipal system that it might ho turned to account, and made 
to supply the necessities of the existence of the power that 
crushed it. 

Such a fact renders it worth while to study, in all its parts, 
the machine by which it was produced. Those who are 
unacquainted with the organization of the municipal system 
at this period, and its effects upon Homan society, cannot 
properly understand the history of these times. 

‘ In the constitution and existence of cities, within the 
Boraan world, wo may discern three epochs, very distinct 
from each other, and clearly marked out by actual revolu-; 
tions. It is well known that the Homans, adopting, in their f 
conquests, a system widely different from that of iqflSt 
ancient nations, wore careful not to exterminate or mb 
to servitude the nations which they had concjueredJ^Hp 
difference of procedure was, I think, occasioned by fllRpi- 
dition of most of the neighbouring nations, against which 
Borne first wraged war. They were collected together in 
towns, and not dispersed throughout the country; they 
formed civic bodies, cultivating and governing a territory of 
greater or less extent. These cities were numerous and 
independent A nation scattered over the land which it 
cultivates, may easily be destroyed or enslaved ; but the 
task is more difficult and less profitable when that nation 
dwells within walls and has already assumed the consistency 
of a petty State. Moreover, the nations which, in ancient 
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thnesi were enslaved or exterminated, received this treatment 
almost invariably from conquerors who were in search of a 
home, and who had settled in the territory they had won. 
When the war Vas ended, the Homans' returned to Home. 
Enslavement and extermination cannot be effected either all 
at once or from a distance. The victors who intend to do 
this must be everpresent among the vanquished, ceaselessly 
depriving them of their wealth, their liberty, and tlicir lands. 
The primitive condition of the Homans, at the commence- 
ment of their conquests, exercised a decisive influence upon 
the fate of nations. 

Originally, it does not appear that tho Homans ventured 
to leave their former inhabitants iu the conquered towns. 
It is said that violence supplied Home with women ; the 
same proceeding furnished her w ith new citizens. The van- 
quished, when transferred to Home, became Homans like 
their victors. The conquered town was occupied, either by 
soldiers, or by inhabitants ot Homo, belonging to the lowest 
class of the people, and sent thither to form a kind of colony. 
The town of Cccre was the first which, on being united to 
Home, was allowed to retain its own laws and magistrates after 
receiving, at least in part, the right of Homan citizenship. 
According to Livy, in the year of Home 3(35, a decree of the 
■Senate ordained ntcum Cirretibu't puhltcc hospitium jieret . 

This systcm prevailed andrcm\ed continual development. 
The conquered towns were united to Home by receiving the 
right of citizenship. Some of thorn, like Cocrc, only received 
the title of Homan citizens for their inhabitants, and still 
rotained their own Senate and laws , others were admitted into 
the Homan city, but without obtaining the right of suffrage 
in the comitta of Home. With regard to others, again, their 
political incorporation was complete; their inhabitants 
enjoyed tho right of suffrage at Home like; the Homans 
themselves. These last alono had a tribe in Home. 

The right of suffrage was granted successively to sevoral 
towns which had not received it at first. Hinally, all Italy 
after the war of the allies, and ere long a portion of Southern 
Gaul received the right of Homan citizenship in all its 
plenitude. 

The towns thus admitted to all the rights of Homan citizen- 
ship were called municipia. When the wholo of Italy was 
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invested with these rights, those towns which had not at first 
fully possessed them retained for a considerable period the 
naiftes of colonics, prefecture?, and so forth, which they had 
originally borne ; but, in fact, their condition 1 was completely 
assimilated to that of the ancient municipia . 

Out of Italy, the condition of tho conquered towns and 
districts was still very various. History tells us of colonies, 
some of which were Homan, and othersLatin, of populi liberi, 
civitates federate, regee amici, provincice. These different 
denominations indicated different modes of existence under 
the domination of Home, and different degrees of dependence 
—but these dilieron ces s uccossively disappeared. I am refer- 
ring merely to tho municipia. 

Before conferring on a town the full rights of Homan 
citizenship, inquiry was made whether it would accept them 
or not. Oil consent being given, and, to use the legal 
phrase, ubi fundus ci legi fact its crab, the concession took 
place. Its principal consequences woie these: municipal 
rights, interests and offices, in that town, were then sepa- 
rated from political rights, interest and offices. The former 
remained m possession of (lie town, and wore exercised on 
the spot by the inhabitants, w it li entire independence: the 
latter were transferred to Homo, and could be exercised 
only within its walls. Thus, the right of making peace or 
war, of passing laws, levying taxes, and administering justice, 
ceased to belong to the miuucipium individually, but the 
citizens shared these rights, and exorcised them at Home in 
common with the citizens who inhabited Homo; they re- 
paired thither to vote at the comUia , both upon the laws 
and upon appointments to magisterial functions : they sought 
and might obtain all tho offices of the State. The city of 
Home possessed the privilege that these political rights could 
be exercised only within il s walls. Its inhabitants possessed 
no privilege above tlioso of the municipia. 

The rights, interests, .and offices, which we now call 
municipal, and the entire disposal of which was secured to 
each locality, arc nowhere regularly distuiguishod and enu- 
mer$$&d. At this degree of civilization, neither the rulers 
nor^e ruled feel the necessity of foreseeing, defining, and 
regelating everything ; they trust to the good sense of man- 
Jpl and to the nature of things. History, however. 
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indicates the principal prerogatives which continued local. 
1. Worship, religious festivals, and ceremonies. Not only 
did each town retain its ancient usages and independent 
authority in this respect, but the Homan laws watched over 
the preservation of these rights, and even made it a duty. 
Each municipium, therefore, had its own priests and flamens, 
as well as the right of choosing them, and of regulating all 
matters in relation thereto. 2 Every municipium also pos- 
sessed the administration of its own private property and 
revenues. In ceasing to he ;i political personage, it became 
a civil personage. Public edifices, whether denoted to pur- 
poses of utility or of pleasure, festivals, local and general 
amusements, all expenses of this kind, and all the revenues 
by which they were defray cd, coot inued to bo absolutely local 
matters. The inhabitants appointed the magistrates who 
were charged wilh these functions. 3 The police also 
remained, to a certain extent at least, in the hands ol the 
local magistrates; the) had to watch over tlie internal 
security of their town, and provisional]) to arrest those who 
•disturbed its peace. 1. Although tin* judicial power had 
been withdrawn from tlie localities, we nevertheless meet 
with some traces of a jurisdiction somewhat similar to that 
which we call municipal police, giving judgment upon 
offences against the laws, with reg.ud to public health, 
weights and measures, markets, and so forth. 

All these local afiairs were managed either by magistrates 
appointed by the inhabitants, or 1)) the curia of the town or 
college of dccunows , that, is, of all the inhabitants who 
possessed a fixed landed income In general, the curia 
appointed the magistrate's; vve meet with some instances, 
however, of their being appointed by the general body of the 
inhabitants. Hut at this period, and by a necessary conse- 
quence v of the existence of slavery, there were lew free men 
who did not belong to the curia. 

The origin of tho word dccurio is uncertain. Some writers 
are of opinion that ho was an officer placed at the head of 
ten famines, like the ty thing- man, or tungmue of the German 
peoples. Others think that decurio simply means member 
of a curia* The last interpretation seems to me the more 
probable of the two. At a later period, the dccurions were 
called curiaki . 



184 


CONSTITUTION OP THE MUNICim. 


Such was the constitution of the municijria at the ond of 
the Soman republic. It presents, as results, the following 
general facts : — 1. All political rights and interests, all poli- 
tical life, in short, was centralized at Some, not merely 
morally and by law', but materially and in fact. Within the 
walls of Some alone could be consummated all the acts of 
a Soman citizen. 2. No centralization of this kind had 
taken place in reference to w'hat we now call administrative 
interests. Each town had remained isolated and distinct in 
this respect, rcgulatmg its own affairs, just as a private- 
individual would <lo. 3 The appointment and surveillance 
of the magistrates who Administered the local affairs of the 
town took place on the spot, w ithout any intervention of 
the central power, .mul by the assembly of tho principal 
inhabitants. 4. Into this assembly were admitted all the 
inhabitants who possessed a certain income. There- is 
reason to bclimc that a few free men only were excluded 
therefrom. 

Here begins a second epoch in tho history of the Homan 
municipal system. 

■ The ahsoiuto separation of political from local existence, 
and the impossibility of exercising political rights elsewhere 
than in Home, could nut fail to deprive the towns of their 
principal citizens, and also of a great part of their impor- . 
tance. Tims, during the epoch which we have just surveyed, 
purely local interests occupied only a small place. Home 
absorbed everything. Tlu* independence left to other towns, 
as regarded matters that were not treated of at Home, or did 
not emanate from Home, arose from tho slight importance 
of those matters. 

"When liberty began to totter at Home, the decadence of 
the political activity of tho citizens necessarily diminished its 
concentration. Tho chief men of the municipia repaired to 
Home to take their part in the government of the world, 
either by voting in the comitia , or discharging great public 
functions. When the comitia and the high magistracies 
ceased to have aiiy perceptible influence in the government, 
when political life became extinct in Home, together with 
the mefpnent of liberty, this affluence of all the important 
men tflwfcrds Home decreased. Such a decrease was advan- 
tages t q the rising despotism, and met with no opposition. 
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Here, as in every instance, the necessary conscqucnoes of 
general Yacts are revealed in particular and positive facts. 
Up to that time, no political act could be performed, and no 
suffrage be exercised, elsewhere than within the walls of Home. 
Suetonius informs us that .Augustus conferred upon the 
citizens of a largfe number of Italian municipia the right of 
giving their votes w ithout leaving their town, and sending 
them to Some in a sealed packet, that they might be pro- 
perly scrutinized in the comitia. Tims was exhibited, at 
once, the progress ot public indifference, and the growth ot 
absolute power. 

This progress continued rapidly. Ere long, Hie comitia 
met with the fate of all shams, and were abolished; all free 
intervention of the citizens in the government disappeared, 
and no political acts remained to be performed, either at 
Home, or at a distance therefrom; and as it is always a trick 
of nascent despotism to oiler lo all men the deceptive 
advantages of a shameful equality, the right of Horn an 
citizenship was, almost at tlu 1 same period, bestowed indis- 
criminately upon the whole Homan world. This right no 
longer possessed any political significance, nor did it confer 
any real importance upon those who received it; and yet 
this concession dopm oil those whom it levelled to the con- 
dition of the multitude, of any importance they might still 
have retained. There is reason to believe that this measure 
was rather the consequence 1 of a financial speculation than 
of a clover despotic combination But despotism, even 
when its conduct is least guided by scientific principles, is 
never deceived by its instincts Such was, moreover, tho 
natural course of things ; and degraded peoples must inevi- 
tably buffer their fate. All the blame must not bo laid oil 
the master of the flock ; and the hatred which tyranny 
merits cannot save from our contempt nations that arc* 
incapable of liberty. k 

However, as the degradation and ruin of an empire cannot 
be effected in a moment, or by a single blow; as there still 
existed in tho Roman world some habits of liberty*’ which 
despotism had not had timo or need to destroy, it was. 
necessary to make some sort of compensation for this com- 
plete disappearance of political rights and life; and this 
compensation naturally resulted from the change which had 
occurred. A portion of the importance which Rome had 
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lost, bod returned to the mmicipia . A large number of 
'wealthy Citizens no longer left their homes. Hav&g been 
excluded from the government of the State, their attention 
spontaneously .turned to the affairs of their own city. 
Nothing had yet stimulated the central power to interfere 
in, their administration. The treasures of Borne, and the 
ordinary contributions of the provinces, were sufficient for 
the imperial warts, and even for its follies. Tyranny then 
felt but slightly 1 lie necessity of penetrating into every 
quarter, and of possessing a detailed organization ; and did 
not even know liow to set about it. The municipal system, 
therefore, retained considerable importance ; it even consti- 
tuted itself with greater regularity, and according to more 
positive, perhaps mure extensive rights, than those which it 
bad previously possessed. 

It is during the period from Hie reign of Ncrva to that of 
Diocletian, that the stale of the municipia appears under 
this new aspect. A great many laws were passed to increase 
and secure the property anil revenues of towns. Trajan 
permitted them to receive in hen lances by way of Jidei corn- 
missus; and, ere long, they were authorized to receive them 
directly. Hadrian granted them the right of receiving lega- 
cies, and ordained that any administrator who should mis- 
appropriate the property of a town should be considered 
guilty, not of simple theft, but of embezzlement. The 
ordinary income usually sufficed to meet the expenditure, 
and it w r as not necessary to lay fresh taxes upon the citizens. 
The State did not cast upon the cities any burdens whieh 
did not directly concern them ; and there wore but very fe\(r 
citizens exempt from that which was onerous in municipal 
duties. The common people boro their part, by hard labour, 
in the public works which interested each town : the dignity 
of the decurions was recognised and sanctioned. Hadrian 
freed them from the punishment of death, except in cases 
of parricide. The decurionato was still sought after as an 
honour; and lastly, the best proof of the importance and 
extension of the municipal system, during this period, 1 will 
be fbund in the number of laws passed in relation to it, 
and the particular attention paid to it by jurisconsults. 

I Evidently, in the absence of political rights and guarantees, 
the municipal system was the depository in which all the 
lights and securities of citizens were contained. 
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But the attempt to preserve this system could not long 
succeed. We must, indeed, date revolutions from the day 
on which they break out ; this is the only precise epoch 
which we can assign to them, but it is not that in which 
they originate. The convulsions which we call revolu- 
tions, are far less symptomatic of what is commencing 
than declaratory of what has passed away. The crisis of the 
municipal system under Constantine is one of many proofs 

Ever since the reign of Septiniius Sevcrus, the central 
power in the Eoman empire had been filling into ruin ; its 
strength decreased in proportion as its burdens and dangers 
augmented. It became indispensable to cast upon others 
the burdens which it could no longer bear, and to seek new 
strength in order to confront in w dangers. At the same 
time, there arose, in the midst of the old Eoman society, a 
society both young and ardenl, united in a firm and fruitful 
faith, gifted from witlun with principles admirably adapted 
to fortify its internal constitution, and also with an immense 

f ower of external expansion, L refer to Christian society. 

t was by the action of these two causes, at first divided and 
afterwards united, that the municipal system of the Eoman 
empire was dissolved, and ended by deteriorating into a 
principle of ruin, and an mst i mm nl of oppression. 

It is one of the thousand vices of despotism that its 
exigencies increase m proportion as its means diminish; the 
weaker it becomes, tin* greater is its need of exaggeration; 
the more it is impoverished, the more it desires to spend. 
In point of strength, as of wealth, sterility and prodigality 
are equally imposed upon it ; society, both men and things, 
in its hands, is but a lifeless and limited material which it 
expends for its own support, and into w'hicli it is compelled 
to penetrate more deeply as it becomes more exhausted, and 
as it is itself more nearly losing all. 

The despotism of the Eotnan emperors cxislcd in presence 
"yajigefa ?: Mhe Barbarians, who w'ere continually 
li rancrngjiffia whoTn it was necessary to conquer or to bribe ; 
)the populace, which was continually increasing, and which it 
was necessary to feed, amuse, and restrain^ )tho soldiers, the 
force to be opposed to this twofold peril, — a force all the 
moro dangerous in itself, as it was necessary to increase it. 
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and grant 'it daily fresh concessions. This position imposed 
immense burdens on despotism* In order to obtain re- 
sources, it was compelled to create an administrative machine 
capable of carrying its action into every quarter, and which 
become itsolf a new burden. This system of government, 
which commenced under Diocletian and ended under Hono- 
rius, had no other object but to extend over society a net- 
work of. functionaries, who were incessantly occupied in 
extracting from it wealth and strength, which they after- 
wards deposited in the hands of the emperors. 

The revenues of the towns, like those of private indivi- 
duals, wore laid uuder contribution by the exigencies of 
power, and were speedily invaded in a still more direct 
manner. On various occasions, amongst others under Con- 
stantine, the emperor took possession of a large number of 
municipal properties; but the local charges which these 
properties were intended to meet were, nevertheless, left 
undimmished. Nay, more, they were increased; as the 
populace everywhere became more numerous and more dis- 
posed to sedition, it became more expensive to feed and 
amuse them, and greater force was required to keep them 
in check. The central power, itself overburdened, cast a 
portion of its load upon the towns. Now, whenever the 
regular revenues of a town did not suffice to meet its expen- 
diture, tho curia f that is, the body of wealthy citizens, the 
decurions, were hound to supply the deficiency from their own 
private purse. They were, moreover, in almost every place, 
tho collectors of the public taxes, and were responsible for 
this collection ; their private property had to make up for 
tho insolvency of tho tax-payers, as well as to supply the 
deficiency of the communal revenues. The dignity of decu- 
rion thus became a cause of ruin ; this condition was tho 
most onerous of all social conditions ; it was, nevertheless, 
that of all the well-to-do inhabitants of all the municipia in 
the empire. 

Najpvas this nil; os soon as the position of tho decurions 
tgfflP burdensome, there was a tendency to loave it, as 
as on advantage in doing so. Exemption from curia! 

actions became a privilege ; and this privilege received an 
(er-increasing extension. The emperors, who disposed of 
^lll public dignities and employments, conferred them upon 
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the men and the classes whom they felt it necessary to gain. 
Thus arose within the State, as a necessary result of des- 
potism, an immense class of privileged persons. In propor- 
tion as the revenues of the towns diminished, their burdens 
augmented, and fell upon the decurions, now fewer in 
number in consequence of the concession of privilege. It 
was, however, needful to leave enough to bear the burdens 
imposed on the curies . Hence the origin of that long series 
of laws which make of each curia a prison-house in which 
fthe decurions were hereditarily confined; which deprived 
them, in a multitude of eases, of tho free disposal of their 
property, or even disposed of it without their consent for 
the Denefit of the curia; which pursued them into the coun- 
try, into the army, wherever 1 hoy attempted to take refuge, 
in Order to restore them to the curne, from whence they 
desired to escape : law's, in, fine, which bound an immense 
class of citizens, in property as well as m person, to the most 
onerous and ungrateful of public services, just as you would 
compel animals to perform this or that aperies of domestic 
labour. 

.Such was the place which despotism finally assigned to 
the municipal system; such was the condition to which 
municipal proprietors w ere reduced by the laws. And whilst 
despotism was straining e\ cry ner\ c to tighten the bonds of 
the municipal system, and to compel the inhabitants to per- 
form, as charges, functions w Inch had formerly been con- 
sidered as rights, the second cause to which 1 have alluded, 
Christianity, was labouring to dissolve or dismantle muni- 
cipal society, in order to substitute another in its place. 

During nearly three centimes, Christian society had been 
silently forming in the midst, and, so to speak, beneath tho 
surface of tho civil society of tin; 1 tomans. It was at a very 
early period a regularly-constituted society, with its chiefs, 
its laws, its expenditure, and its income. Its organization, 
originally entirely free find founded upon purely moral tics, 
was by no means deficient in strength. It was at that time 
the only association which could procure lor its members 
tho jojs of the inner life — which possessed, in tho ideas and 
sentiments that formed its basis, matter to occujjy lofty 
minds, to exercise active imaginations, and to satisfy the 
requirements of that moral and intellectual existence which 



100 


EFFECTS OF CnniSTIAKITT. 


neither oppression nor misfortune can completely extinguish 
throughout a nation. The inhabitant of a mtimcipitm, when 
he became -a Christian, ceased to belong to his town, and 
entered into the Christian society, of which the bishop was 
chief. Thero alone, henceforward, was the centre of his 
thoughts and affections, and the abode of his masters and 
brethren. To the necessities of this now association were 
devoted, if needful, his fortune and liis activity ; thither, in 
fino, his entire moral existence was in some measure trans- 
ported. 

When such a displacement has occurred in the moral 
order of things, it speedily becomes consummated in the 
.material order also. The conversion of Constantine, in feet, 
/declared the triumph of Christian society, and accelerated 
'its progress Thenceforward, power, jurisdiction, and wealth 
poured in upon the churches and bishops, as upon the only 
centres around which men were spontaneously disposed to 
group themselves, and which could exercise the virtue of 
attraction upon all the forces of society. It was no longer 
to .his town, but to his chunk that the citizen desired to 
bequeath lus property. It was no longer by the con- 
struction of circuses and aqueducts, but by the erection of 
Christian temples, that the rich man endeavoured to rest his 
claim to public affection. The parish took the plucc of the 
‘mwnicipium ; the central power itself, hurried on by the 
course of the c\ cuts with which it had become associated, 
used all its efforts to swell the stream. The emperors 
deprived the communes of a portion of their property, and 
gave it to the churches ; they deprived tho municipal magis- 
trates of aportion of their authority, and gave it to the 
bishops. When tho victory had been thus avowed, interest 
combined with faith to increase tho society of the conquerors. 
He clergy were exempted from the burden of municipal 
functions ; and it became necessary to pass laws t o p revent 
all the dccurions from making themselves clerks. Without 
these laws, municipal society would have been entirely dis- 
solved ; its existence was protracted that it might continue 
to bear the burden to which it was condemned ; and, strange 
to Bay, the emperors most favourable to the ecclesiastical 
order, and most liberal in augmenting itB advantages, were 
compelled at the some time to struggle against the tendency 
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which induced men to leave every other association, in order 
to enter into the only one in which they could find honour 
and protection. 

Such then, was, in truth, the state of things. Despotism, 
urged by its own necessities, incessantly aggravated the 
condition of the curia. That of the church nourished and 
improved us incessantly, either by the aid of the peoples, or 
by the action of despotism itself, which had need of the sup- 
port of the clergy. It was therefore necessary continually 
to relegate to the curia the docurjons who were ever anxious 
to leave it. In proportion as their number decreased, and 
as those who remained became ruined and unablo to bear 
the burden, tlieir' condition became less and less endurable. 
Thus, evil sprang from evil ; oppression rendered ruin cer- 
tain by its efforts to delay it; and the municipal system 
which, as I have said, had become an actual gaol to one class 
of citizens, daily hastcued onwards to its own destruction, 
and to that of the class which was chained to its destiny. 

Such was, with regard to the minnciput, the course of 
events and laws from the reign of Constantine until the fall 
of the Western Empire. ]n vain did some emperors strive 
to raise the communes; in lain did Julian restore to them 
a portion of the property which Ihov had preiiously Jost. 
These changes in legislation were ineffectual ; a fatal neces- 
sity weighed upon the mvmapia, and whenever the muni- 
cipal system bordered closely upon dissolution, and it was 
felt necessary to support it,’ no oilier aid was given than 
by redoubling the energy of the causes which urged it 
to destruction. Thus violent is the course of decaying 
despotism. The municipalities weru daily sacrificed in 
greater measure to the empire, and the dccunons to the 
municipalities; the external forms of liberty still existed 
within the curia, as regarded the election of magistrates 
and the administration of the affairs of the city ; but these 
forms were vain, for the citizens who were called upon to 
jive them life by their actions, w ere stricken to death in 
their personal independence and in their fortune. It was 
in this state of material r uin and moral annihilation that the 
Btiroarians, when they established themselves in tho Homan 
territory, found the towns, their magistrates, and their inha- 
bitants. 

In tho East, the agony of tho municipia was prolonged 
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jrith the duration of the empire. Here also some .emperors 
mads unsuccessful attempts to restore them to prosperity. 
At length, the progress of the central despotism became 
so great, and the forms of municipal liberty so evidently a 
dead letter, that, towards the end of the ninth centdry, the 
Emperor Leo, called the Philosopher, abolished the whole 
municipal system at once, by the following decree : — 

4 "As, in things which serve for use in common life, we 
esteem those which are convenient and useful, and despise 
those which are of no utility, so we ought to act in reference 
to laws; those which ore of some advantage, and which 
confer some benefit on the commonwealth, should be main- 
tained and honoured ; but as for those whose maintenance is 
troublesome and unimportant, not only should we pay no 
attention to them, but wc should reject them from the body 
of the laws. Now, we say, that among tho ancient laws 
passed in reference to curia and decuriones , there are somo 
* which impose intolerable burdens on the decurions, and con- 
fer on the curia the right of appointing certain magistrates, 
and of governing cities by their own authority. Now that 
civil affairs have assumed another form, and that all things 
depend solely upon tho care and administration of the impe- 
rial majesty, these laws wander, in somo sort, vainly and 
•Without object around the legal territory; we therefore 
abolish them by the present decree ”* 

Such were, during tho period of twelve centuries which 
elapsed between the treaty of Home with Ccere and the 
reign of Leo the Philosopher, the great revolutions of the 
'municipal system in the Roman world. Wc may. charac- 
terise them by saying that, during the first period, tho 
municipal system was a liberty granted, in fact, to tho inha- 
bitants of the towns ; during the second, it was a right 
legally constituted, as an indemnity for tho loss of political 
jpnvileges ; and, during the third, it was a burden imposed 
upon a certain class of citizens. 

.. ‘ I now terminate its liistory. Jn our next lecture, we 
Shall, investigate the real state of the municipal system 
during the third period, and itsdbfluonce upon the condition 
xutM citizens. 

* Novell, too. 46. 
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XlEotttbe XXIII. 

Of th« virions* Mclal conditions in the Roman Empire, before the final 
invasion of the Barbanana— Tho privileged classes; and the ouriala, — » 
Their obligations, functions, and immunities. — Attributes of the 
curia as a body.— Of the various municipal magistracies and offices.—* 
Of the Defender in cities.— Comparison of the development of the 
municipal system, and its relations to the central organisation of tho 
State, In the Soman Empire and in modern societies. 

At the commencement of the fifth century the subjects of 
the Empire were divided into three classes, forming three 
very distinct social conditions : 1. Tho privileged dosses; 2. 
The curials; 3. The common people. I speak only of 
free men. 

The privileged class included : 1. The members of the 
Senate, and all those who wero entitled to boor the name of 
clarissimi ; 2. The officers of the palace; 3. The clergy; 4. 
The cohortnl militia, a sort of gendarmerie employed m the 
maintenance of tho internal order of tho State, and the 
execution of the laws ; 5. Tho soldiers in general, whether 
included in the legions, or in the troops attached to the 
palace, or in the corps of barbarian auxiliaries. The class of 
curials comprehended all tho citizens inhabiting towns, 
whether natives or settlers therein, who possessed a certain, 
landed income, and did not belong, by any title, to the 
privileged class. The common people were the mass of the 
inhabitants of tbe towns, whoso almost absolute want of pro- 
perty excluded them from a place among the curials. 

The privileged members of tho first class were numerous, 
of various rank, and unequally distributed among the five 
orders of which it was composed ; but that which was, in 
fact, the most important apd most sought after of their pri- 
vileges, that which alone was more valuable than all the rest, 
was common to the five orders which constituted this class — 

I mean, exemption from municipal functions and offices. 

When we come to treat of the curials, you will learn what * 
was the extent of these duties; but you must first under* 

o 
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stand clearly who were exempt from them. 1. The whole 
army, from the lowest cohort alia to the magister egviiiim 
peditumve ; 2. The entire body of the clergy, from the simple 
clerk to the archbishop , 2. It is an easy matter to define 
the two foregoing classes; but it is not so clear who were 
the members of the class of senators and clarmimi . The 
number of tlie senators w as unlimited; the emperor appointed 
and dismissed t hem at lus w ill, and could even raise the sons 
of freedmen 1o tins rank. -All 1 ho.se who had filled the prin- 
cipal magisterial olliees in the Empire, or who had merely 
received from the prince the honorary title belonging to 
those magistral u res, were called rlarmnni, and had the right, 
when occasion required, of sitting in the Senate. Thus the 
class of damnum included all the funel louaries of any im- 
portance. and they were all appointed and might bo 
dismissed by the emperor. 

The body of privileged, individuals, then, was composed: 
1. Of the arinv: 2. Of the clergy, U Of all the public func- 
tionaries, whether eni] dm ed n1 1 lit* Court and m the palace, 
or in the provinces. Thus despotism and privilege lmd made 
a close alliance; and, in this alliame, privilege, which 
depended .ilnuH. absolutely on despotism, possessed neither 
liberty nor dignity, except perhaps in the body of the 
clergy. 

This privilege, and ospcii.illv exemption from curial 
function* 1 , was not purely personal, but also hereditary 
It was so, in the ease of nulitarv men, on condition that the 
children also should embrace the profession of arms ; and 
in the ease of civilians it. was continued totliO'C children 
who W’orc bom since their lathers had belonged to the clas i 
of clarisHWUi or h.ul occupied posts m the palace. Among 
the classes exempt from < unal functions was the cohort. d 
militia, a subaltern service to winch those who entered it 
were hereditarily bound, and from which there was no means 
of passing into a superior class. 

The (lass of curinls comprehended all the inhabitants of 
the towns, whether natives thereof, nn ininpes, or settleis 
therein, incoto, who possessed a landed property of more 
than twenty-five acres, jugcra , and did not Delong to any 
privileged class. 11 embers of tho curial class became m> 
either by origin, or by appointment. Every child of a curial 
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was a curial also, and liable to nil the charges attached to 
that quality. Every inhabitant who, by trade or otherwise, 
acquired a landed property of more than twent a v-ti\c acres, 
might be summoned to enter tho curia, and could not refuse 
to do so. No cuml could, by a voluntary act, pass into 
another condition They were interdicted from dwelling m 
the country, entering the army, or engaging in employments 
which would haie liberated them from municipal functions, 
until they had passed through every eurial gradation, from 
that of a simple member of a curia to the highest civic 
magistracies. Then alone they might bee ome military men, 
public functionaries, and senators The children horn to 
them before their elcxution remained curials They were, 
not allowed to enter tin* cleigx except by granting flie 
enjoy mi 'ill of their property io any one who agreed to be a 
curial m their place, or by mating a presi nt of their posses- 
sions to the curia i!m*II‘ As the umals wero incessantly 
striving to escape I mm their bondage, :i liuilliludi 1 of laws 
were passed dim ling tin* proscenium of those who had 
escaped from their original condition, and succeeded in 
effecting their entrance furh\cl\ into the arm \, the clergy, 
public oilices, or the Senate, and ordaining their restoration 
to the curia from which t In*y h.id lied 

The following were the fund unis and charges of tin; curinls 
thus conlined, \oln atari lv or perforce, in the curia ]. The 
administration of the ati'an* of the uiutiici/innu, with its 
expenditure anil rrxenues, either bv deliberating tbercon in 
the curia , or bv discharging the magisterial olliees of tho 
town In this double position, the curials were responsible 
not only for their individual management, but also for the 
necessities of tho town, for which they were bound to prtv 
vule out of tliuir own resources, in case the municipal 
revenues wore insufficient The i ollectioii of the public 
taxes, also under the responsibility of liter pm ate properl/ 
in case of defaulters, hands w Inch were subject to the land- 
tax and had been abandon'd by their possessors, were allottc I 
to the curia , which was bound to pay the tax thereon unlil 
it had found sonic one willing to take them olf its hands. It" 
li could thid no one. the tax on the abandoned land was 
divided amongst the other estates. 3. No curial could sell 
f ho property iroin which lie derived his qualification, without 
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the permission of the governor of the province. 4. The 
heirs of curials, when not members of the curia, and tho 
widows or daughters of curials, who married men belonging 
to other classes, w ere bound to give a fourth part of their 
goods to the curia . 5. The cunols who had no children 
could not dispose, by will, of more than a fourth of their 
property : tho other throe-fourths went, by right, to tho 
curia. *6. They were not allowed to absent themselves from 
their manicipiinn, oven for a limited time, without permission 
from the judge of the province. 7. When they had with- 
drawn from their curia , and could not be brought back, their 
property was confiscated to the benefit of their curia. 8. 
T|Jhe tax known by the name of a arum coronarium, and which 
consisted in a sum to bo paid to the prince, on the occasion 
of certain events, was levied on the curials alone. 

The only advantages granted to the curials in compensation 
for these burdens were : 1. Exemption from torture, except 
in very serious eases. 2. Exemption from certain afflictive 
and dishonouring punishments which were reserved for tho 

E opulace ; such as being condemned to work in the mines, to bo 
umed alive, and so forth. 3. lie curious who had fallen into 
indigence were supported at the expense of the municipium. 
These were the only advantages possessed by the curials over 
the common people, who, on the other hand, enjoyed tho 
benefit that every career was open to them, and that, by 
entering the army, or engaging in public employments, they 
might raise themselves at oneo into the privileged class. 

The condition of the curials, then, botli as citizens and in 
relation to the State, w T as onerous and devoid of liberty. 
Municipal administration was a burdensome service, to whirl i 
tho curials were doomed, and not a right with wlvich they 
wero invested. Let us now see what w r as the condition of 
the curials, not in relation to tho State, and to tho other 
classes of citizens, but in tho curia and amongst themselves. 
Here still existed the forms, and even the principles, of 
liberty. AW the curials wore members of the curia, and sat 
therein. Tho ability to bear tho burdens of the office en- 
taH$d that of exercising its rights, and taking part in its 
aftfSFs; the names of all the curials of each municipium w ere 
inscribed, in an order which was determined according to 
their dignity, age, and other circumstances, in a book called 
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the album curia . When there was occasion to deliberate 
upon any matter, they were all convoked together by the 
superior magistrate of the town, the duumvir , adifis or 
jorator, and they all gave their opinions and their votes ; 
everything was decided by tho majority of votes : and no 
deliberation of tho curia was valid unless two-thirds of tho 
curials were present. 

The attributes of the curia as a body were: 1. The 
examination and decision of certain afliurs; 2. The appoint- 
ment of magistrates and municipal officers. Nowhere can T 
find an enumeration of tlu* affairs which fell under the cogni- 
zance of the curia as a body Everything, however, indicates 
that most of those municipal interests which required more 
than tho simple execution of the laws or of orders already 
given, were discussed m the curia The proper and inde- 
pendent authority of the municipal magistrates appears to 
nave been very limited. l\>r example, there is reason to 
believe that no expense could he incurred without tho 
authorization of the curia It fixed the time and place for 
holding fairs; it alone granted recompenses, and so forth. 

There were even occasions on which the authorization of 
tlio curia was not sufficient, and when it was necessary to 
have the sanction of all the inhabitants, whether curials or 
not; for example, for I he sale of anv property belonging to 
the commune, or for the despatch of deputies to wait on the 
emperor in referenee to any grievance or request. On tho 
other hand, it is ewilent that, by the genet al progress of 
despotism, the imperial power continued daily to interfere 
more and more m the affairs of the munmpia, and to limit 
thi' independence of the curut. Thus they might not creet 
ncw r buildings without tin* permission of the governor of the 
province ; the reparation of the walls around the towns was 
subject to tho same formality ; and it was also necessary for 
the emancipation of slaves, and for all acts which tended to 
diminish tin; patrimony of the oily By degrees, also, even 
those affairs the final decision of winch had previously 
belonged to tin* curia; fell, by way of objection or appeal, 
under the authority of the emperor and his delegates in tho 
provinces. This occurred in consequence of tho nbsoluto 
concentration of judicial and fiscal power in the hands of tho 
imperial functionaries. The curia and the curials were then 
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reduced to be nothing more Ilian the lowest agent a of the 
b >vereign authority. There was left to them hardly any- 
thing beyond tho right of consultation and the right of 
complaint. 

With regard to the appointment to municipal magistracies, 
it remained for a long time, in reality, m the hands of the 
curia, without any necessity fur its confirmation by the 
governor of the \ .■mince, except in exceptional cases of towns 
which it was specially intended to ill-use or punish. 11 ut 
even this right soon became illusory by reason of the power 
given to prmincial governors to annul the appointment oil 
the demand of the person elected "When municipal func- 
tions had become merely burdensome, all tho curials elected 
to discharge these offices, who had any influence with tho 
governor, were able, under some pretext or another, to get 
their election annulled, anil thus to escape from tho load. 

Tnerc were two kinds of municipal ollices tho first, called 
mayiitt ratlin, which conferred certain honours and a certain 
jurisdiction , the second, called uiinirra, simple employments 
without jurisdiction and without any particular dignity. The 
curia appointed to both kind of ollices ; only the magistrates 
proposed the men whom they thought, competent to fulfil the 
onuncra ; but cumi these were not really appointed until they 
had obtained the suilrages of the curia. 

Tho mat/ixtral us were: I JJuuninr ; this w'as tho most 
usual name of the chief municipal magistrate ilo w r as also 
called, in certain localities, quatuornr, dictator, rrdihs, prator. 
Ilia tenure of ofllce was for a year, it corresponded prelty 
nearly with that of our majors, the duumvir presided out 
the curia, and directed the general administration of tho 
affairs of the eilv J le had a jurisdiction confined to matters 
of small importance ; he also exercised a police authority 
which gave him the right, of inflicting certain punishments 
upon slaves, and of provisionally arresting freemen. 2. 
jRdihs ; this was a magistrate generally inferior to tho 
duumvir ; ho had the inspection of public edifices, of the 
streets, of com, and of weights ami measures. These two 
magistrates, the duumvir and redd is, were expected to give 
public festivals and games. 13. Curator reipublicw; this 
officer, like the sedile, exercised a certain oversight over 
public edifices ; but bis principal business w r as tho adiuinis- 
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tration of the finances ; lie farmed out tho lands of the 
municipium, received tho accounts of the public works, lent 
and borrowed money in the name of the city, and so forth. 

The munera were . 1 . Susceptor , the collector of taxes, 
under the responsibility of the cunals who appointed him. 
2. JrcnarcTuc , commissaries of police, whose duty it was to 
seek out and prosecute offences, in the first instance. 3. 
Curatorrs, officers charged with various particular municipal 
services ; curator frmnenh, curator calendaru , the louder out 
on good sureties of tho money of tin 1 ut\, at Ins own risk 
and peril. 1 Sirituc, subaltern clerks in the two offices. 
To this class belonged the fahrlhonns } who performed almost 
the same functions as our notaries 

In later times, when tho decay of tho municipal Bystem 
became evident, when the rum of llio cunals and the impo- 
tence of all the municipal inagistialcs to protect the inhabi- 
tants of the cdics against the \e\ations of the imperial 
administration, became o\ ident to di .'pot mu itself, and when 
despotism, suffering at Jengili the punishment of its own 
deeds, felt bocicly abandoning il on e\er\ side, it attempted, 
by t lie creation of a new magistracy, to procure for tho 
muninpm some security and some independence. A defensor 
was given to every city , his prim if i\e mission was to defend 
the people, especially the poor, against the oppression and 
injustice of the i m penal officers and their agents lie soon 
surpassed all the other municipal magistrates m importance 
and influence Justinian g.m* tlie dt fenders tlio right to 
exercise, m reference to each city, the functions of the 
governor of the prm im c during the absence of that officer; 
he also granted them jurisdiction m all cases winch did not 
involve a larger sum than !»U0 (turn. They had even a 
certaiu amount of authorit y in criminal matters, and two 
apparitors were attached to their person; and in order to 
gi\e some guarantees of their power and independence, two 
means were employed ; oil tho ono baud, they had tho right 
of passing over the various degrees in the public administra- 
tion, and of carrying their complaints at once before the 
praetorian prefect; this was done with the intention of 
elevating their dignity by freeing them from the jurisdiction 
of the provincial authorities. Oil the other hand, they w r cre 
elected, not by tlio curia merely, but by the general body of 
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the inhabitants of the mmicipium , including the bishop and 
all the clergy ; and as the clergy then alone possessed any 
energy and influence, this new institution, and consequently 
all that still remained of the municipal system, fell into its 
hands almost universally. This was insufficient to restore 
the vigour of the mitnicipia , under the dominion of the 
empire ; but it was enough to procure for the clergy great 
legal influence ii the towns after the settlement of the Bar- 
barians. The most important result of the institution of 
defenders was to place the bishops at the head of the muni- 
cipal system, which otherwise would have dissolved of 
itself, through the ruin of its citizens and tho nullity of its 
institutions 

Such arc the facts: they demonstrate tho phenomenon 
which T indicated at the outset, namely, tho destruction of 
the middle class in tho empire; it was destroyed materially 
by the rum and dispersion of the cunals, and morally by tho 
denial of all nilhienec to tho respectable population m tho 
affairs of the State, and eventually in those of the city. 
Hence it arose that, in the fifth century, there was so much 
uncultivated land and so many towns almost deserted, or 
inhabited onl\ by a famished and spiritless population. The 
system which J ha\e just explained contributed, much more 
powerfully than the devastations of the Barbarians, to pro- 
duce this result. 

In order rightly to apprehend tho true character and 
consequences of these facts, wo must reduce them to general 
ideas, and deduce therefrom all that they contain in regard 
to one of the greatest problems of social order. Let us 
first examine them on the relat ions of the municipal system 
with political order, of tho eity with tho State. In this 
respect, the general fact which results from those w*hich J 
have stated, is the absolute separation of political rights and 
interests from municipal rights and interests ; a separation 
equally fatal to the political rigid s and interests, and to tho 
municipal rights and interests of citizens. So long as tho 
principal citizens possessed, at tho centre of tho State, real 
righ&^fed an actual influence, the municipal system was 
nod ( wprcing in guarantees of security, and continued to 
dev^Op itself. As soon as the principal citizens lost their 
influence at head quarters these guarantees disappeared, 
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and tho decay of tho municipal system was not long in 
manifesting itself. 

Let us now compare the course of things in the Roman 
world, with what nas occurred in the modern states. In 
■the Bom an world, centralization was prompt and uninter- 
frupted. In proportion as she conquered the world, Homo 
■ absorbed and retained within her walls the entiro political 
existence of both victors and vanqui shod . There was nothing 
’in common between tho rights and liberties of the citizen, 
’and tho rights and liberties of the inhabitant ; political life 
;and municipal life were not confounded one in tho other, 
land were not exhibited in the same localities. In regard to 
ipolitics, tho "Roman people had, in truth, only one head ; 
when that was stricken, political life ceased to exist; local 
liberties then found themselves unconnected by any bond, and 
without any common guarantee for their general protection. 

.Among modern nations, no such centralization has ever 
existed. On the contrary, it has been in tlie towns, and by 
the operation of municipal liber! ics, that the mass of the inha- 
bitants, tho middle class, lias been formed, and lias acquired 
I importance in the State But when once in possession of 
this point of support, this class soon felt itself to be in 
straits, and without security The force of circumstances 
made it understand that, so long as it was not raised to tho 
contro of the State, and constmilionallv established there; 
so long as it did not possess, in political matters, rights 
which should prove the development and pledge of those 
which it exercised in municipal affairs — these la>l would bo 
insufficient to protect it in all its interests, and even to 
protect themselves. Here is the origin of all the efforts 
j which, from tho thirteenth century onwards, cither by States 
{General or Parliaments, or b\ more indirect means, wero 
'made for the purpose of raising the burghers to political 
life, and associating with the rights and liberties of the inha- 
bitant, tlie rights and liberties of the citizen. After three 
centuries of endeavour, these efforts wero unsuccessful. 
The municipal system was unable to give birth to a 
political system which should correspond with it and 
become its guarantee. Tlie centralization of power was 
effected without any centralization of rights. Thence- 
forward the municipal system proved weak and incapable of 
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defending itself ; it had been formed in spite of feudal domi- 
nation ; it was unablo to exist m presence of a central 
authority, and in tho midst of administrative monarchy. 
The t^wns gradually lo>t, obscurely and almost unresis- 
tingly, their ancient liberties. .No one is ignorant that, at 
the moment when the French revolution broke out, tho 
municipal svstun in France was nothing more than a vain 
shadow, without cuiisiatcnc) or energy. 

Thus although, in tin* Homan world and amongst ourselves, 
matters hav o progressed in 1m erse proportion, although Homo 
began by the central lotion of public liberties, and modem 
States bv municipal I re *0111, in bol li i uses facts alike reveal 

I to us tho double 1 truth that the two orders of liberties and 
rights arc indispensable to one another, that they cannot be 
separated without mutual liijury, and that the rum of 
one necessarily entails the ruin of that which at first 
survives. 

A second result of no le*^ importance is revealed to us by 
* 1 he samo facts The b^pai ilium of the municipal from the 
ipolitical fefthtciu led, m the Unman empire, to tin* legal clas- 
sification of mu icly and to the lntrodueLion of privilege. In 
modern Slates, an analogous ilasmlication and the presence 
of aristocratic privilege* pi evented the municipal system 
from raising itself to political influence, aiidirom producing 
the riglits of the uti/cn from the local rights of the inha- 
bitant. AVImre. then, mimieipal and poll! ical life are strangers 
to one another, where they are not united m the same s\ stem 
and bound together in surh a manner as reciprocally to gua- 
rantee each other’s security, we may be eeitam that society 
either is or soon will he divided into distinct and unchange- 
able classes, and that privilege either already exists or is 
about to make its appearance. If the burgesses have no 
share in the central power, it the citizens who exercise or 
share in the central power do not at the same time partici- 
pate in the rights and interest of the burgesses, if political 
and municipal existence proceed thus collaterally, instead 
of bein^v as it were, included m each other, it is impossible 
fosSf&Hvilege not to gam a footing, oven beneath the iron 
W rft of despotism and in the midst of servitude. 

, 'Yf from all this wo desire to deduce a still more general 
Consequence, and to express it m a purely philosophical 
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we shall acknowledge that, jn order diat right may 
i^xtably exist m any^plaee^it must exist everywhere, that 
Jus presence at the centre Ta vain unless it be present also in 
j localities ; that, without political liberty, tliero can bo no 
solid municipal liberties, and vice verm It’, however, we 
consider the facts already stated in reference to the muni- 
cipal system taken in itself anil 111 its inti i rual constitution ; 
if m these facts we look for principles — we shall meet with 
the most singular nnialgamatiou ol tin* principles of liberty 
with those of despotism , an amalgamation, perhaps unexam- 
pled, and certainly inexplicable to those who have not well 
understood the course ufcimmittnnccH both in t ho formation 
and in the decline of the Jionian world 

The presence of principles of liberty is evident. They 
were these. 1. Every inhabitant pur»sesMii" a fortune winch 
guaranteed his independence and intelligence, was a curial; 
and, as such, called upon to take part in the admin ist ration 
of the affairs of the city. Thus, tin* light was attached to 
presumed eapai lly, without any pii'ilcgc of birth, or any 
limit as to number ; and this right was not a simple tight of 
election, but the right of foil dclihciutiou, ot immediate par- 
ticipation m alf.urs, as tar as they related to what occurred 
in t lie lulcnor of a town, and to iiitcrm!* which might be 
understood and discussed by all those who were capable of 
raising themselves above the cares of individual existence. 
The curia was not a restm led and select couiu ll, it was an 
assembly ol all the inhabitants who possessed the conditions 
of curial capacity 2 An assembly cannot administrate — 
magistrates arc necessary. These were all elected by the 
curia, for a v cry short time; and they answered for their 
administration bv their private fortune 3. In circum- 
stances of importance, such as changing the condition of a 
ei-'y. or electing n magistrate invested with vague and more 
arbitrary authority, the curia itself was not suflieieiit ; the 
whole body of the inhabitants was called in to take part iu 
these solemn acts. 

Who, on beholding such rights, would not think that he 
saw a small republic, in vvhicli municipal and political life 
were merged m one another, and in winch the most demo- 
cratic rule prevailed? Who w'ould think that a municipality 
thus regulated formed a part of a great empire, and depended, 
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by narrow and necessary bonds, on a remote and sovereign 
central power ? Who would not, on the contrary, expect 
1 to meet with all the outbreaks of liberty, all the agita- 
tions and cabals, and frequently all the disorder and 
violence which, at all periods, characterize small societies 
thus shut up and governed within their own walls ? 

Nothing of the kind was the case, and all these principles 
of liberty were lifeless. Other principles existed which 
struck them to death. 1. Such were the effects and exac- 
tions of the central despotism that the quality of curial 
ceased to be a right confessedly belonging to all who were 
capable of exercising it, and became a burden imposed upon 
all who were able to bear it On the one hand, the govern- 
ment discharged itself from the care of providing for those 
public sen ices which did not affect its own interests, and so 
east the obligation on tins class of citizens; and, on the 
other hand, it employed them to collect the taxes destined 
for its use, and mark 1 them responsible for the payment 
thereof. ]t mim'd the cm mils in order to pay its own func- 
tionaries and soldiers; audit granted to its own functionaries 
and soldiers all the advantages of pmilogo, in order to obtain 
their assistance forcibly to prevent the cunals from escaping 
from their impending rum. Complete nullities as citizens, 
the cunals ltrnl only to he lleeeed 2. All the elective 
magistrates were, in fact, merely the gratuitous agents of 
despotism, for whose benefit they robbed their fellow-citizens, 
until they should he 1 able, m some way or another, to free 
themselves from this unpleasant obligat ion. J5. Their eleetion 
even was valueless, for the imperial delegate in the province 
could annul it, ami they had the greatest personal interest 
in obtaining this favour from him ; in this way also, they 
were at Ins mere} 1. Lastly, their authority was not real, 
for it had uo saiu-t ion. No oilectne jurisdiction was allowed 
them ; they could do nothing that might not bo annulled. 
Way, more : as despul ism daily perceived more clearly their 
impotence or ill-will, it daily encroached further upon the do- 
mamjaftfclicir attributes, either by its own personal action, or 
by yKffirect delegates. The business of the curia vanished 
auecdteively with its pow ers ; and a day was not far distant 
when the municipal system would bo abolished at a single 
stroke in the rapidly decaying empire, “ because,” the legis- 
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lator would say, “all these laws wander, in some sort, 
vaguely and objectless about tlio legal territory.* 1 

Thus, the municipal power, having bccomo completely 
5 estranged from political and civil power, ceased to bo a 
(power itself. Thus, the principles and forms of liberty, 
isolated remains of the independent existence of that multi- 
tude of towns which were successively added to the Bonum 
empire, were impotent to defend themselves against the 
coalition of despotism and privilege. Thus, hero also, we 
may learn what so many examples teach us ; namely, that all 
the appearances of liberty, a)l the external ads which seem 
to attest its presence, may exist whore liberty is not, and 
that it docs not really exist unless those who possess it 
exercise a real power — a power, the cxerciso of which is 
connected with that of all powers. In the social state, liberty 
is participation in power; this participation is its true, or 
rather its only, guarantee. Where liberties are not rights, 
and where rights are not powers, neither rights nor liberties 
exist. 

We must not, therefore, be surprised either at that com- 
plete disappearance of the nation which characterized the 
fall of the fioinan empire, or at the influence which the 
clergy soon obtained m the new order of Hungs. Both phe- 
nomena arc explained by the state of society at that period, 
and particularly by that state of the municipal system which 
I have just described. The bishop had become, iu every 
town, the natural chief of the inhabitants, the true mayor. 
His election, and the part which the citizens took in it, 
became the important business of the uty It is to the 
clergy that we owe the piutial preservation, in the towns, of 
tho ltoman laws and customs, which were incorporated at a 
later period into the legislation of the St.ite. Between the 
old municipal system of the Unmans, and the civil-mumcipal 
system of the communes of tho Middle Ages, the ecclesiastical 
municipal system occurred as a transition. This transition 
state lasted for several centuries. Tins important fact was 
now'hero so clearly and strongly de\ eloped as iu the monarchy 
of the Visigoths in (Spain. 
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Lectbeh XXIV. 

Sketch of the lii-fory of Spain under the Ymgoths.— Condition of Spain 
under the J’oman cinpne — Settlement ot the Visigoths in the 
south-west nt I aul —Kune’s collection ot the laws of the Visigoths. 
— ALuic’s collection ot the laws ot the human subjects.— Settlement 
of the VwgoLlw m Spain --Conflict bclween the (Jatholics and 
Arums — Political importance ol the Councils ot Toledo - lhiueipal 
kings of the ViMnolh^ — Kgiea collects the Forum judteum — 
Fall of the Vi&igothic monaielij m Spam. 

"Undkii tin' Homan, empire, before the Rarbarian invasions, 
Spain dipnoil considerable prosperity. Thu country wan 
covered with roads, aqueducts, uml public works of every 
description The lmnncipal government was almost inde- 
pendent, the principle of a landed census was applied to 
the formation of the anur , and various inscriptions prove 
that the mass of the people frequently took part with the 
Senate of tin* town, in the acts done in its name. There 
were conv nil us jitmltci , or sessions held by the presidents of 
the provinces ami their assessors in fourteen towns of Spain; 
and coni'nilux provmcitt/rs, or ordinary annual assemblies of 
the deputies ot the towns, for tin 1 purpn&e of treating of the 
affairs of the province, and sending deputies to the emperor 
with their complaints and petitions 
All those institutions fell into decay at the end of the 
fourth century The imperial despotism, by devolving ail 
its exactions upon the municipal magistrates, had rendered 
these otliccs onerous to those who (lilt'd them, and odious 
to the people. On the other hand, since the emperor hail 
made himself the centre of all, the provincial assemblies 
were useless except as nit mned lane* between the cities and 
the emperor , when the imuneip.il organization had heroine 
enervated, and the emperor had almost entirely disappeared, 
these assemblies wen* found t ) be inconsistent and powerless* 
in tlieuiselv es The sources w hence they emanated, and the 
centre at which they terminated, were "devoid of strength, 
and perished. 

Such was the condition of Spain when, in dOO, the Vandals, 
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Alans, and Sucvi crossed the Pyrenees. The Vandals 
remained in Galicia and Andalusia until 4*20, at which 

S cnod they passed into Africa; the Alans, after having 
welt for a tune m Lusitania and the province of Curthn- • 
{jena, emigrated into Africa with the Vandals. The Sum 
founded a kingdom in Galieui, wliieli existed as a distinct 
State until 5N5, when Leovigihl, king of the Visigoths, 
reduced it under his sway. Finally Alaulphiis, at the head 
of the Visigoths, entered Southern Gaul, acting -sometimes 
as an ally, and sometimes as an enemy of the empire, lie 
was assassinated at Bircolonn, in the} ear 115. 

1 shall now pass m rapid review tl»e principal events 
which mark the history ot the \ lsigoths in {Spain, subse- 
quently to the death of Ataulphus. 

1 Wallin, king of t I k* Visigoths, from 115 to 110, made 
peace willi the Bui] m'i or llniiunii^ mi loiiditum of making 
war against the oilier Baibari nii m Spain lie was fur- 
nished with supplies, ami null'oii/ed to establish himself m 
Aijml.une He li\cd lus i\ -n '■ *i u*t* al Tnuhuiso, and wage l 
w p ar against the Aims and V.m I il ■. r l l.e Romans regained 
possession of a p.m of Sp.i n , Walli/s Goths, mingled 
with t.lie Alans, soLlled in the pm\ nn o ot Tarragona _Gatu- 
loma {Cut aula nut* Uulh-Ahnt') demos its name from this 
commingling of the Iwo nations 'flic settlement of the 
Goths m Gaul lav between the Loire, tin 1 Ocean, and the 
Garonne, and comprehended the di-drutsof Bordeaux, Agon, 
Perigucux, Sarnies, Foiliers, and Toulouse 

2 Theodora* I (11!) HI ) l nder this monarch, the 
VjMgutlis extended their dominion m the south-east of 
Gaul Their pi meipal wars were willi the Roman empire, 
which, after having made use ol the Goths against the 
Vandals and Sucvi, w«*is now lining the lluns against the 
Goths. In 125, occurred the siege of Arles bv Theodorie ; 
in ‘130, the siege of Xarbonne There was a disposition 
among the inhahitants of tin* country to range tlieinselvi ! 
under the dominion of the Goths, who wore able to defend 
them against the other Barbarians, and to renounce' thci ■ 
allegiance to Pome, which w\as bringing other Barbarians to 
subdue tho Goths. About 110, the kingdom of the Visi- 
goths extended as for as the Phono. Theodora* made several 
expeditious mto Spain ; generally as the pnee of peace with 
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the Bomans. In 45 1, Thcodoric was hilled at a battle fought 
against Attila, either at Chalons-sur-Marne, or Mery-sur- 
Seine. 

3. Thorismund (451 — 453). A victory was gained over 
Attila, who had attacked the Alans settled on the Loire and 
in the neighbourhood of Orleans. It was evidently the 
Visigoths who drove the Huns out of Gaul. Thorismund 
was assassinated. 

4. Theodonc II. (153 — 46G). Avitus, Magistcr militia 
in the south of Homan Gaul, travelled to Toulouse to treat 
of peace with Thcodoric, and was made emperor by tho aid 
of the Visigoths. In concert with the Homans, Theodoric 
II. made an expedition into {Spam against the Suevi. 
Hechinr, king of the Suevi, was defeated on the 5th of 
October, 450, near Aslorga. This was rather an expedition 
than a conquest on the part of the Visigoths. Theodoric 
1L, a curious portrait of whom has been left us by SidoniuB 
Apollinanus, was assassinated in 4(32 ; lie had acquired the 
district of Narbonnc. 

5. Eunc (4(50 — 484). This reign was the culminating 
point of the Visigothic monarchy in Gaul. Euric led expe- 
ditions beyond the Loire against the Armoricans ; in 474, ho 
conquered Auvergne, which was then ceded to him by treaty; 
ho had already conquered Arles and Marseilles, so that tfio 
monarchy of the Visigoths then extended from the Pyrenees 
to the Loire, and from the Ocean to the Alps, thus adjoining 
the monarchies of the Burgundians and Ostrogoths. Euric 
had also extended his dominions into {Spain, where lie possessed 
the Tarragouese district and Bcctica, which he had conquered 
from the Suevi. Euric had the laws and customs of tho 
G otlis written in a book. A passage of Sidonius Apollinariua 
which speaks of Thcodoriciancs Icyes , lias led to the belief that 
Theodoric commenced this collection ; but Euric is also 
called Theodoric. 

G. Alaric 11. (181 — 507) This reign was tho epoch of 
the decay of the Visigothic monarchy in Gaul. Alarm, less 
warlike than his predecessors, gave lmnself up to the pursuit 
of pfeblfurc. IIo was defeated by Clovis, at Vouille near 
Poitiers, and left dead on the field. The Franks in the cast, 
and the Burgundians in the w eat, dismembered the Visigothic 
monarchy, which thus became reduced to Languedoc, 
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properly bo called, and a few districts adjacent to th* 
E) rences. 

Alanc did for his Eoman subjects what Euric had done 
for the Gotlis. He collected and revised the Eoman laws, 
and formed them into a code called the Codex Alaricianutt. 
This code was based upon the Codex Theodosianwt published 
iu *138 by Theodosius Hie Younger, and upon the Codex 
Gregorian us, the Codex llermogemanus , the l J auh Kent entice, 
and the Constitutions r Imperialrs , published subsequently to 
the reign of Theodosius. This code was also called the 
Jirenarnnn Jniani. It has been thought that Amauus, the 
referendary of Alanc, was its principal editor; but Pore 
►Sirmond has proved that A man us only published it by order 
of the king, and sent authentic copies of it into 1 lit 1 provinces. 
By an act of Alanc, tho Eoman legislation was, bo to speak, 
revhed, rearranged, and adapted to the monarchy of the 
Goths. It thenceforth emanated from the Gothic king 
himself. In the north ot Gaul, whilst the Barbarian laws 
ceased to be customs and became written Jaws, the Eoman 
laws lost their force as a whole, and became customs ; ill tlio 
south, on the other hand, they remained written laws, and 
retained much greater power, exercising an important 
influence upon the laws of the Barbarians It would appear 
that this twofold writ ten legislation must tend necessarily 
to maintain the separation of tho two nations , but it contri- 
buted on the contrary to bring it to an end. 

7. After the death of Alanc 11., his legitimate son Aina- 
lane, still n child, was taken into Spain II h natural son, 
Go^a lie, became a king m Gaul At this period, the. mo- 
narchy of the Visigoths was transferred from Gaul into 
tfpom. The Pranks, Burgundians, and Ostrogoths, seized 
the Gallic possessions ot the Yisigoflw Gcsalic was defeated, 
a i'd Am alanc reigned under the protection ol Ins grandfather 
Tluodoric, and the tutelage ot The i ides 

8. On the death of Amalarie, Theudes was elected king, 
and reigned from 531 to f>JS. He fixed the scat of the 
Yisigothn; monarch} in Npaui. JJe waged long wars against 
the Franks, and, though an Arian, behaved with toleraneo 
towards the Catholics. }Jo authorized the bishops to meet 
annually in council at Toledo. Until the reign of Theudes, 
the principle of hereditary succession to the throuo appears 

p 
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to Lave prevailed among the Visigoths ; after Theudes, the 
principle of election prevailed in iact and in law. 

9. From 548 to 507, reigned Theudegisil, Agila, Athana- 
gild. There wero continual wars between the Franks, the 
Sucvi, and the Hoinans To obtain the assistance of the 
Homans in his rebellion, against Agila, Athanagild gave up 
to the Emperor Justinian several places between Valcntia 
and Cadiz. -Roman garrisons were accordingly sent into 
those towns. The Romans had also retained possession of 
other towns in Spam. Athanagild took up his residence at 
Toledo, lie wan the father of Queen Bruriehault. At his 
death, the grandees remained the months without electing 
his successor At length they elected Liu\ a, the governor 
of Nurboniic, who associated Ins brother Lcovigild with him 
on the throne. Lcovigild gmerned Spam, and Liuva, Visi- 
gotlue Gaul iiiuva died iu57U, and Lcovigild became solo 
kmg With him commences, to speak truly, the com- 
plete and regular monarchy of the Visigoths in Spam. 

10. Lcovigild, from 570 to 5Mi, consolidated and extended 
the monarchy lie gamed great wctuncs over the Greco- 
Eomans who had recouped a part of Spam, and won from 
them Alcdinn-ShloniJi, Coriloia, and other towns, lie also 
defeated the Vaseons* who had maintained their independent 
occupation of the country on both sides of the Pyrenees. In 
580, he completely subdued the Suew , lie greatly extended 
the ixij al power, made large confiscations of the property of 
the church «md the nobles, perseeufed fheCaLliolies, and con- 
voked a count d of A nan bishops at Toledo, in 5N2, to endea- 
vour to explain AnauiMii ui such a manner as to satisfy the 
people, and to insure its general reception in his dominions. 
A civil war broke out between Leo\igild and lus soil llor- 
mcnegild, w ho was a Catholic After various vicissitudes, 
llermenegild was taken, confined at Seville m a tower which 
bears his name, and put to death m (»S t. Before Ins 
insurrection, lu» was asso< uited with his father in the 
crown, as was aKo Ins brother Ree.ired, who governed tho 
provinces in Gaul. Lcovigild corrected and completed tbo 
law's of Eunc. 

Up to this period, there was no unity in the Yisigothic 
monarchy. General institution-! were wanting. Tho natioiml 
* Probably the 13 ubc|ucs of the present day. 
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assemblies were more irregular than in other countries. 
Neither the principle of hereditary succession, nor that of 
election, prevailed as regarded the kingly ofliee. Out of four- 
teen kings, six had been assassinated There was no cohe- 
rence among the provinces of the kingdom. The clergy were 
deeply divided amongst themselves The king gave a fac- 
titious preponderance to the Arum minority 

11. In 58G, Kee.ircd I succeeded Loovigild, declared him- 
self a Catholic, and convoked the third general council of 
Toledo, in 587. A union w as effected belw con 1 he royal and 
ecclesiastical autlioi ifcy. Rccarcd found himself in a position 
somewhat analogous to that of Constantine the* (Swat, after 
his conversion to Christianity lie was energetically 
supported by the Catholic clergv, whom hi, m his turn, as 
zealously maintained At the third tomicil of Toledo, tho 
two powers m.ule m common tlio Jaws of which they both 
had need An import ant fact should bo noticed m tho 
tenure of this couiuil .During the first three days tho 
ecclesiastics sat alone, and regulated religious a Hairs exclu- 
sively. On the fourth day, laymen an ere admitted, and 
affairs both mil and religious wen* 1 lion treated of. 

Secured made war against the Franks ol Hothic Caul, and 
against the Eomans m Spain Tins last war A\as termi- 
nated by the mien ent ion of Pope (Jrognry the Omit, who 
negotiated a treaty between the Km pi mr Maurice amt 
Eeeared, the latter of whom, since 5JH), had sent ambas- 
sadors to the Pope. Tho Anan clirgy excited several 
icheliions against Recnred 

12. In GUI, Reeared was succeeded by his son lama IT, 
who was assassinated m GU3. WiLlieuiar, Ins successor. x\as 
assassinated m G10 Uundemai 1 was then elected, but he 
died m G12. Siselmt aceedc»d to the throne in (513, mill 
made war against the remnant of the Roman Umpire m 
{Spain He reduced to a mere inillit) the po^e^sinns which 
the emperor had until then ret. lined. He imposed upon the 
Jews the necessity of being baptized. I fer.n Inis had com- 
menced this persecution in the Eastern Reinire; and it 
entered as a condition into the treaty whu li he made with 
Siselmt. The Jews, when driven from Spam, took ltfugo 
m Haul, where they were equally pei scented !>\ J).igoh( i rt. 
bo that they knew not wluther to llco for refuge. The laws 
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of Sisobut were issued iu virtue of the king’s authority alone, 
without the concurrence of the councils. 

13. Eccared, the second son of Niscbut, reigned for a few 
months. lie was succeeded, in G21, by Suinthila, son of 
Becarcd T ,who nas elected king. Suintlulii had Ben r ed as a 
general under Hisehut. We frequently meet with similar 
cases in the history of the Visigoths; and they prove that 
tho idea of hern ut ary succession a\ as still not firmly esta- 
blished. NninthiLi made a great expedition against tho 
Basques lie droie them to the other side of the Pyrenees, 
and built a fortress which is believed to have been Eont- 
arabia. lie completely expelled the Bom an s from Spain, by 
sowing dissension between tho two patricians who still 
governed the two Roman provinces, and by granting tho 
ltoinan troops an ho remained in the country permission to 
return home. 

11- Jn 031 , occurred the usurpation of Siscnand by tho 
aid of King Dagobert, a\Iu> sent an army of Pranks, which 
penetrated as far as Saragossa Kuinthila abdicated the 
throne Siscnand succeeded linn, and reigned from G31 to 
G3G. In GJ! K Sisenand's usurpation was confirmed by tho 
fourth council of Toledo. The crown was declared electee 
by the bishops and nobles, and ecclesiastical pri\ ileges received 
great extension From (DUS to G 10, (lunlila reigned ."During 
his reign, the tilth and sixth councils of Toledo passed laws 
regarding the elutions nf kings and the condition of their 
families aflei their death, against the Jews, and on other 
subjects. Child da amis Micteeded by lua son Tulga, who 
was deposed m G 12. 

15 Clnnd.isimith reigned tyrannically from Gl-2 to G52. 
Two hundred of the principal (lotbs were put to death, and 
their property confiscated; many of the nihahitanls emi- 
grated, Chindasuintli convoked the seventh council of Toledo, 
the canons of which against the c. migrants were very rigorous. 
In all the measures of Ins government, a\ o may discern tho 
inilucnco of the Catholic clergy, intimately connected with 
the ]ping against the Ariau faction. One canon ordained 
that . every bishop residing near Toledo, should spend ono 
month in every j ear at the court of the king. Chindasuinth 
revised and completed the collection of the laws relating 
to different classes of his subjects, and entirely abolished 
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the special employment of tlio Roman law in his dominions. 
In 649, he associated his son Rccesuinth with him in the 
crown, and obtained his recognition as Ins successor 

On opening the eighth council of Toledo, Rccc&umth said ; 
“ The Creator raised me to tho throne by associating me in the 
dignity of my father, and by his death the Almighty has trans- 
mitted to me the authority which 1 have inherited.” These 
words arc the expression of the theory of di\ mo right Jioces- 
lmitli directed the council to rev isc and complete tin* collection 
of laws; imposed a line of thirty pounds of gold on any ono 
wlio should appeal to any other than, the national law ; per- 
mitted marriages between the 'Romans and Goths, which 
had been until then interdicted , revoked the laws of Ins 
father against the emigrants, and restored a portion of the 
confiscated property A law was ,i1m> parked, separating the 
private domain of the* king fmm tin* public domain. The 
preponderance of the bishops in tin* conned is cudent. The 
canons are signed by seventy -tlncc ecclesiastics, and by only 
sixteen counts, dukes, or pruin'ut. Jicccsuinth died on the 
1st September, 1572. 

1G Wail iba, elected oil the 10ih September, G72, mani- 
fested great repugnance to accept llu* crown lie repressed 
the rebels in Gothic Gaul, and besieged Narbomio and 
jNisincs. He also vigorously opposed the descents of the 
Saracens, who were beginning to infest the coasts of Spain, 
as the Romans were infesting those of Gaul He fortified 
Toledo and many other towns During Ins reign the division 
of the kingdom into dioceses took place; six archbishoprics 
and seventy bishopries were established. AVamba made 
several laws lor organizing military service, and repressing 
the excesses of the clergy 

17. In (580, AVamba was deposed by the intrigues of 
Urwig, who was supported by the clergy AY" nmba abdicat ed, 
and withdrew to a *oment. JSrwig convoked tho twelfth 
council of Toledo, at which AA'andia’s voluntary abdication 
w*as announced, and "Ervvig appointed Ins successor Tho 
new monarch directed the council to revise and modify the 
laws of Wamba regarding military service, and the penalties 
to be imposed upon delinquents. A less severe legislation 
was tho work of the twelfth and thirteenth councils of 
Toledo. 
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18. Erwig had given his daughter Cixilono in marriage to 
Egiea, a near relation of Wambu In 687, Egiea succeeded 
Erw ig. lie charged the sixteenth council of Toledo to make 
a complete collection of the laws of the Visigoths ; and this 
collection, under the name of the Forum judxcum , or Fucro 
juzgo , long ruled the Spanish monarchy. 

19. Egiea had associated with himself his son Witiza,who 
succeeded linn in .01 VViliza was tyrannical and dissolute 
IIo allow'cd the pnesls to many, recalled the Jews, entered 
into conflict with the Spanish clergy and the Pope ; violeutly 
persecuted the principal lay lords, among others Thcutfred 
and Eavila, dukes of Cordoia and Kiscay, and sons of king 
Chmdosiiinth ; and fi ll a victim, in 710, to a conspiracy 
formed against him hv Kodcric, son of Thcutfred Kuderie, 
or Kodrigo, became king of the Visigoths, and If a reign was 
tlio last, of tins monarchy I shall not relate 1 to jou his 
wars with the Saracens, or the celebrated adventure of Count 
Julian and his daughter La Cava, who was uolatcd by 
ltoderic, or any of the last scenes of this history which have 
now' become popular poetry.* Political iiisiitutions are 
now the sole subject of our study In my next lectures, I 
shall tell you of t he Forum jvdmnn, .i \ erv remarkable legis- 
lative w’ork, which deserves our serious examination and 
attention. 

# For the legend of (’mint. Julian, and olher infoimation regaidmg 
this moat mtere (mg iionod «>f Spam^li lnMoi v. sec Washington Jrving’s 
“ Legends of tlie Compiest of (iianada and Spam,” m Holm's cditiuu 
of his woiks. 
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Lectuiie XXV. 

Peculiar character of the legislation of the Visigoth.* —Different sorts 
ot lawa contained in the Ftnum jmhcinn < — It was a doe 1 1111c as 
well an a code — Principles ot thin duet line mi the origin and 
nature ot junm - -Ahseme oi pi ar heal guaiautco- - Preponderance 
of theelcigy in the lem^hilmu of Ihe Wiqnlli* — Tine chai.ictcr of 
the election of the Visiguihic kingr -The Vusmotluc legislation 
characterized by a spirit ol mildness and equity tuwaids all clussea 
oi nicn f and cspeeiallv lowaiils the slaves — riiiloscplncul and moial 
merits oi this leg elation 

Op all the Barbarian codes oi law, that ot the Visigoths is 
the only one which remained in lorcr, or ncaily so, until 
luodeni tunes. We must not expect to fiiul in this code 
itself the only, or cum the principal, cause of this circum- 
stance. And vet the peeiiliar eharacter ot this code contri- 
buted powerfully to determine its particular destiny; and 
more than one phase in {Spanish history is explained, or at 
least elucidated, by the special and dist indue character of 
iLs primitive legislation. This character 1 wish to make you 
thoroughly understand I cannot now deduce therefrom 
all the consequences which it contains , hut 1 Hunk they 
will readih he perceived by the < nrefuL observer. 

The legislation of the Yisigotln was not, like that ot the 
Franks, Ijombards, and others, the law' of the Barbarian 
conquerors It was the general law' of the kingdom, the 
code which ruled the vanquished as W'cll as the victors, the 
Spanish Homans as well as the Goths. King Euric, w'ho 
reigned from *1GG to 4H4, had tin' customs of the Goths 
written out Alurie II , who ruled from IS 1. 1o 507, collected 
and published m the JJrrnanum Jjiwh/, the Homan laws 
which w r ere applicable to his Homan subjects. Chindasuinth, 
who reigned from G12 to 052, ordereil a rei ision and com- 
pletion of the Gothic laws, which had already been frequently 
revised and augmented since the time of Euric; and completely 
abolished tko Homan law. Hccesuinth, who rcigucd trom 
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G52 to 672, by allowing marriages between the Goths anrl 
Romans, endeavoured completely to assimilate the two 
nations: thenceforward, tlierc existed, or at least there 
ought to have existed, on the soil of Spain, one single nation 
formed by the union of the two nations, and ruled by r.uc 
single code of laws, comprising the essential parts of the two 
codes. Thus, whilst the system of personal laws, or laws 
based on the origm of individuals, pre\ ailed in most of the 
Barbarian monarchies, the s\ stem of real laws, or laws based 
upon land, held sway m Npnin The causes and conse- 
quences of this fact are of great importance. 

Four d ilfcrcnt kinds of laws may bo distinguished in the 
Forum judteum . 1 . Laws made byilir Kings alone, in virtue 

of their own autliont v, or merely with the concurrence of 
their privy council, ojjlrntm pal ft f nut m 2 Laws made in 
the national councils held at Toledo, in concert with tho 
bishops and grandees of Ihe realm, and with the assent, 
more frequently presumed than expressed, of tlic people. 
At the opening ol the council, the King proposed, in a book 
called town# the adoption of new laws or the revision 

of old ones, the council deliberated thereupon; and the lung 
sanctioned and published its decisions Tho influence of 
tho bishops xi as predominant 3. Laxxs without either date 
or author’s name, which seem to have been literally copied 
from the various collections of laws successively compiled by 
Euric, Leoxigdd, liecared, ('hindusumtli, and other kings. 
4. Lastly, laxvs entitled anhfpta novi/rr cmcmlnta , which 
were mostly borrow ed from the Roman laws, as is formally 
indicated by their Idle m some manuscripts. 

The Forum juJiauu , as x\e possess it at the present 
day, is a code formed of the collection of all these laws, a? 
finally collected, revised, and arranged at tho ’sixteenth 
council of Toledo, by order of King Egicn. The most 
ancient Castilian version of the Forum j n thrum appears 
to hax T c been made during the reign of Ferdmaud the fcJaint 
(1230-1252). 

Legislation is almost alxvays imperative ; it prescribes or 
interdicts ; each legal provision usually corresponds to some 
fact which it cither ordains or prohibits, ltaroly docs it 
happen that a laxv, or code of laws, arc preceded by a theory 
on the origin and nature of power, the object and philosophic 
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character of law, and the right and duty of the legislator. 
All legislations suppose some solution or other to these 
primary questions, and conform thereto ; hut it is by a secret 
bond, frequently unknown to tlio legislator himself. Tho 
law of tho Visigoths lias this singular characteristic, that ils 
theory precedes it, and is incessantly recurrent in it — a 
theory formally expressed, and arranged m articles. Its 
authors wished to do more than ord.uu aiul prohibit; they 
decreed principles, and com cried into law philosophical 
truths, or what appeared to them to be such. 

This fact alone indicates that the Forum judicum was tho 
work of the philosophers of Hull period , I mean, tho clergy. 
Never did such a proceeding occur to the m m d of anew 
people, still Jess to a horde of Ilarbanaii conquerors Assur- 
edly a doctrine which thus serves as preface aiuUommcntary 
to a code, merits our Inst at lent urn “The law,” says the 
Fbrum judicum, “is the emulator of di\ i ml v, tin 1 messenger of 
justice, the mistress of life 11 regulate* all conditions ill tlio 
fcJtate, all ages of human life , it is imposed on women as well 
as on men, on the voung -ih well ns on I he old, on tho learned 
as well as on the ignorant, on tho inhabitants of tow r ns as 
well as on those of the eouiiln , it conics to the aid of no 
particular interest ; but it pi elects and defends the common 
interest of all citizens It must be according to the nature 
of things and the cudoms of the Slate, adapted to the time 
and place, prescribing mine hut just and equitable rules, 
clear and public, so as to a* t as a Mian* to no cili/ien." 

In these ideas on tin* nature and object of written law', the 
fundamental idea of the theory is levoaled. There is an 
unwritten, eternal, universal law, fully known to (1 oil alone, 
and w'lnch the human legislator seeks after. Human law' is 
good only m so far as it is the emulator and matsiuyer of tho 
divine law p . Tho source of the legitimacy of laws is, then, 
not to be found on earth ; and this legitimacy originates, not 
m tho will of him or them who make tho laws, whoever they 
may be, but in the conformity of the laws themselves 
to truth, reason, and justice — which constitute the true 
law. 

All tho consequences of this principle w’erc certainly not 
present to the mind of the Spanish bishops, and many of 
the consequences which they deduced w r crc very false ; but 
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tlie principle was there. They deduced from it this other 
principle, then unknown to Europe, that the character of 
law is to be universal, the same for all men, foreign to all 
private interests, given solely for the common interest. On 
the other hand, it was the character of the other Barbarian 
codes that they wore conceived for the furtherance of the 
private interests, either of individuals or of classes. Thus 
the whole system of law s, whether good or bad, which issued 
therefrom, bore this imprint; it w.is a system of privileges, 
private h'f/rs The councils of Toledo alone attempted to 
introduce into politics the principle of equality in the sight 
of the law, which they derived from the Christian idea of 
equality m the sight, of God. Thus, the law of the Visigoths 
was, at this period, the only one that could bo called lex 
pvblica. 

.From ihis theory on the nature of law', resulted the fol- 
lowing theory on the nature ut power. 1. No power is 
legitimate except in so far as it is 711st, as it governs and is 
itself governed by the true law, the law of justice and truth. 
No human will, no tenvst11.1l force can confer on power an 
external and borrowed legit imaev, the principle of its legiti- 
macy resides 111 itself and 111 itself alone, 111 its morality and 
its reason 2. -Ail legitimate power comes from above. Jlo 
who possesses and exercises it, holds it sold v by reason of 
his own intellectual and moral superiority. This superiority 
is given to Imn bv (Soil himself lie does not, therefore, 
receive power from the will of those over whom he exercises 
it; he exercises it legitimately, not because he has received 
it, but because he possesses it in himself. lie is not a dele- 
gate or a servant, but a superior, a chief. 

This two-fold consequence of the definition of law fre- 
quently occurs in the legislation of the Visigoths. “The 
king is called king (rex) in that he governs justly (rede). 
If he acts with justice, he legitimately possesses the name of. 
king ; if he acts with injustice, he miserably loses it. Our 
fathers, therefore, said with reason: Rex ejus eris si recta 
fads ; si autem non facts, non eris. The two chief virtues of 
royalty arc justice and truth.” “ The royal power, liko the 
whole of the people, is bound to respect the law T s. Obeying 
will of heaven, we givo, to ourselves as well as to our 

ibjects, wise laws, which our own greatness and that of our 
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successors is bound io obey, os ore also the whole population 
of our realm.” 

“ God, the Creator of all things, in arranging the structure 
of the human body, raised the head above, and willed that 
thencefrom should issue the nerves of # all the members. 
And he placed in the head the torch of the eves, that thence 
might bo detected all things that might be injurious. And' 
lie established therein the power of intellect, charging it to 
govern all the members, and wi>cl\ to regulate their action. 
Wo must therefore first regulate that which concerns 
princes, watch out their safety, protect- their life ; and then 
ordain that which has relation to peoples, in such sort that 
while suitably guaranteeing the safety of Icings, we may at 
the same time better guarantee that of the peoples ” 

After having established that tli.it power is alone legiti- 
mate which acts according to justice and tiuth, which obeys 
and prescribes the true law, and that all legitimate power 
comes from above*, and derives its legilimac\ 1 mm itself, and 
not. from am terrestrial will, the theory of the* councils of 
Toledo conics to a stop II does not regard that which is 
actually occurring in the world it Ibigets 1 h.it., with such a 
delinitum, no one hero below' pos-’e^a s legitimate power or 
can fully possess it, and that, licycrtheless, society has a 
right to exact that actual power should he legitimate. Tins 
theory knows and lavs down the true principles of power; 
but it neglects its guarantees 

II cut we come to the pirn 1 1011-point of the two doctrines 
which have ever contested, and still contest, the possession 
of the world. One maintains that power comes from below ; 
that, ill its ongin as well as jii nghl, it belongs to tliepeoplo, 
to numbers; and that those who exercise it, exercise it only 
as delegates, as sen unis. Tins theory misunderstands the 
true principles and the true nature ni pow'er; but it teuds to 
constitute those guarantees w Inch right fully belong to society. 
Considered as a theory, it- maintains, and assumes to render 
legitimate, the despotism of numbers. But as, m practice, 
this despotism is impossible, it soon violates its ow'n prin- 
ciple, and limits ita operation to the organization of a system 
oi guarantees, the object and result of which is to con > train 
actual pow'er to become, in its conduct, rightful and legiti- 
mate power. The opposite theory , winch is more profound 
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.and truo at its starling-point, assigns absolute power and 
Sovereignty to that Being alone, m whom resides all truth 
and justice! it refuses it, at the outset, to chiefs, as well as 
to peoples; it subordinates both alike to eternal laws which 
they did not make, and which they ore equally bound to 
observe. It reasonably affirms that all legitimate power 
domes from above, that it is derived from superior reason, 
not from number and that number should submit to reason ; 
but soon, forgctl mg that it has placed sovereignty beyond the 
earth, and that no one here below is (Jod,it becomes dazzled 
;by its own lustre ; it persuades itself, or tries to do so, that 
|the power which comes from above, descends upon earth as 
'full and absolute ns it is at its source ; it is indignant that 
(limits should boaflkod to its o\crci-e, and if there is nothing 
(to stop its progress, it establishes, in fact, a permanent des- 
jpotism, after tuning domed, m principle, its legitimacy; 
iwhereas, the opposite theory, which assumes to found des- 
potism m principle, almost unnriably ends by de&troj ing it 
in fact, and by ordabkshing only a limited power. 

Such, then, are the consequences of the theory regarding 
power and law, conceived by the Wigotlue legislators. I do 
not say the consequences whicfc logically How from it, when tho 
theory is held mall its bearings and faith tully followed out; 
but tl lie a< lual consequences 'which it almost always entails, 
by the natural tendency of things, and by the deviation into 
which they are forced by the passions of mankind. 1 . Tho 
best depositaries of legitim ate power, those, who most pro- 
bably possess a knowledge of the true law, are tho eccle- 
siastics. Ministers of the divine law m the relations of man 
with (lod, they naturally hold the same ollice 111 the relations 
of man with man Jt may then lie presumed that, wherever 
this theory prevails, the political predominance of the clergy 
is already established, and will continue to increase. Tho 
theory is at first its symptom, and becomes afterwards its 
cause. 2 The political predominance of the clergy docs not 
well accord with the principle of hereditary monarchy. The 
history of the Jews furnishes an example of tins. The trans- 
mission of actual power taking place altogether indepen- 
penily of tho men who arc thought to possess rightful power 
m a higher degree than all others, is oil inconsistency. The 
theory will, therefore, tend to mako monarchy elective, or at 
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least to place every monarch, at his accession, under the 
necessity of obtaining the recognition and sanction of tho 
clergy. 3. The election of the monarch, or the necessity for 
his recognition, must be the only political guarantee, tho 
only limit affixed to tho exercise of actual power Tins 
power, once constituted in tins manner, is sovereign; lor 
the depositaries of true sovereignty, w Inch emanates from God, 
have conferred it upon its possessor by election. It would 
he absurd and impious to seek for guarantees against its 
excess in powers of an ulterior order, less enlightened and 
less pure. Therefore, every institution, the object of which 
is either to divide power, or to limit it m its exercise by 
opposing to it other powers emanating from other sources, 
is proscribed by this theory. Elect i\c monarchical power is 
absolute 1 All tho inferior powers necessary lor the govern- 
ment of society are domed from it, and are instituted by it 
in its ow n name. 

These consequences are met with in the legislation of tho 
Visigoths to as great an extent as the necessary incoherence 
of human alllurs w ill allow . 

I. Tho political predominance 1 of the bishops in the Visi- 
; gothic monarchy, is a fact cvnJcnt throughout its history. 
Tho councils of Toledo made both the kings and ike laws. 
Tho principal Gothic ln\ men who attended and deliberated 
thereat were few in number, ax is proved by the signatures 
to the canons of the councils The phrases with which wo 
sometimes meet*, cum to to populo^ popvlo aisniiienfr, are mcro 
formulas which pay a kind of homage to ancient facts rather 
than to present and real huts Excommunication is tho 
legal punishment decreed against bad kings, against attempts 
at usurpation, insurrection, and other crimes. The predomi- 
nance of the bishops was not confined to the councils. The 
oversight of local lunctioiiarics and judges was also intrusted 
co them, and they had the power of # provisionally overruling 
any judgments of which the\ disapprou'd. The bishops and 
the Icing were tho only persons who could not personally 
defend their own cause, and who were bound to appear by 
proxy iu such eases. Jest their personal presence should influ- 
ence the decision of the judge. The personal and real pri\i- 
legos granted to tho clergy, the facility and perpetuity 
accorded to donations made' to churches, every thing in fiict 
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in the laws as well as in history, testifies that, in political 
matters, the bishops occupied the foremost rank, and that 
their predominance daily increased. 

It must not however be supposed that this predominance 
was unlimited, or that it was established without efforts ; it 
was a difficult task to subjugate a Barbarian king and people 
to an almost evlusivelv moral power, and the code of the 
Visigoths contains several enactments tending to restrain 
the independence of the clergy, and to keep them under obe- 
dience to the civil power. Ecclesiastics of every rank were 
hound, under the same penalties as laymen, to appear and 
defend their causes before the mil judges. These same 
judges wore competent to punish licentious priests, deacons, 
and sub-deacons The eleventh council of Toledo ordained 
that bishops guilty of certain crimes should be judged by 
the ordiiian laws, and punished in the same cases aH laymen, 
by th is text allows The laws of Wain ha compelled ecclesi- 
astics as well as lav men to do military service, and other 
duties of a corresponding kind In a word, that clergy which 
we behold at the head of . oeicty and const i tilting the national 
assembly almost !>\ themselves, wn* at the same time less 
isolated from the civil onlcr,4md icss constituted as a distinct 
body by jurisdiction and privilege, than it was elsewhere at 
the same jiermd I lowev rr, the coincidence of these two facts 
is natural We feel h^s need of separation from a societj, 
as wo become in arcr subduing it 

II. As to the election of kings, w'luch may be regarded as 
the natural eoirtetjunu e of the sv stem, or simply of the 
theocratic tendenev, it is formally hud down as a jiriueiple 
m the Forma jiit/icinn, and was the i ornmon law’ of the Visi- 
gntliu* linniarcliv but we must not mistake as to the origin 
and t h:\racter of tins insM ut ion , in Spain, it was much leas 
an institution of liberty than an 111st iLulion of order, a means 
of preventing civil war* and the disorders attendant upon 
[usurpations 

Jfrom causes difficult to discover, tlio principle of llio 
regular heredi tarn mss of rov.illv did not prevail among the 
Visigoths as among ilie other LI irharian peoples. The throne 
at the death of the kings, and even during their lifetime, was 
the object aimed at by a host of ambitious individuals, w r ho 
contested for it vi el annus, and seized or lost it according to 
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the powers of the claimants and their factions. It was 
against this state of things, much more than with a view to 
establish or maintain the right of tho nation to choose its 
own sovereign, that the election of the monarch by the bishops 
and grandees assembled in council at Toledo, was instituted. 
The text of the law clearly lays this down. “Henceforth 
the sovereigns shall he chosen tor tho glory of the kingdom, 
m such sort that, m the royal town, or in the place in whnh 
the prince shall have died, Ins successor shall bo chosen bv 
the consent of the bishops, the grandees of the palace, and 
the people : and not at a distance by tho conspiracy of a lew 
perverse persons, or hv a seditious tumult of an ignorant 
multitude.” Various canons of the iifili, sixth, seventh and 
thirteenth councils of Toledo, inserted as laws m the Forum 
judicnm , have as their only objci L the repression of attempts 
at usurpation, and interdict all sci/.iirc ol tho throne bj force, 
determine w hut clashes of men can never he eligible to tho 
kingly office, and also guarantee the lives and properly of 
the families of the dead kings, agamsl the violence and 
audity of their elected Mice* sM»rs In a word, all tends to 
pro\e that this election was intended to counteract violent 
usurpation much more than to prc\ cut regular hereditary 
succession. 

11 istoneal fact s lead us to t lie same result The succession 
of the \ isigotlno kings was a series of Molent usurpation's. 
Nearccly do we meet with one or two cvamplcs of vcritahlo 
elec turns, nude freely and without anv anterior constraint, m 
consequence of tin* throne tailing \acanl Almost always 
the election by the council only sanctioned the usurpation ; 
and at the same time that we may doubt of its liberty, we see 
that its special object# is to prevent the 1 return of a great dis- 
order .Neither is there any Hung to indicate that when, hy 
reason of the preponderance of.i more powerful or more popu- 
lar king, the principle ot hcredilaiy sin cession was on the point 
of introducing ilselt, the councils either attempted to oppose 
its entrance, or considered tin' net as an infraction of llieir 
fundamental law In every ciicumstance, at Hus period, m 
this- stale of society, and particularly m great monarchies, 
the want of order, of rule, of some check to restrain the irre- 
gular operation of force, wws the dominant want loll# by men 
who, like the bishops, were much moro enlightened and 
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much more civilized than the Barbarian conquerors; and 
political institutions, as well ns civil laws, were framed 
rather with tins object than with a view to the assurance of 
liberty. 

Such being its true nature, the election of the kings by 
tlio councils of Toledo could evidently not have rested 
entirely in the hands of the clergy. Armed and ambitious 
Barbarians would not- ha\e endured patiently to receive the 
crown at the will of bishops, nearly nil of whom were 
Bomans Originally, the Inshops exercised, in fact, no 
other right than that of sanctioning present usurpation, bv 
anathematizing similar conduct in the future In proportion 
as their moral influence and real power became consolidated 
and extended, 1 hoy attempted higher things, and appeared to 
aspire to the famous right of giving and taking away the 
crown. The Forum judiemn furnishes two remarkable proofs 
of this progress The fourth conned of Toledo, held during 
the reign of Si. sen and, in (571, decreed by its seventy -fifth 
canon, “tliar when the king had died in peace, the grandees 
of the realm and the bishops should elect Ins successor, bv 
common consent ** At a later period, when tins canon was 
transported as a law into the national code, it was amplified 
in these terms • Let no one, therefore, in Jus pride, seize 
upon the throne ; let no pretender excite end war among 
the people ; let no one conspire the death of the prince ; but, 
when the king n dead in peace, let tin* principal men of the 
whole kingdom, together with the bishops, irho have received 
power to bind and to loose, and whose blessing and itnchon 
confirm princes in their authority , appoint Ins successor by 
common consent and w it li the approx at of Clod.” A similar 
interpolation occurs in the insertion of a canon of the eighth 
council, which began* " We, the bishops, priests, and other 
inferior clerks, in concert with the officers of the palace, and 
the general assembly, decree,** Ac In the Forum judinim , 
.after tlio word priests, these words are added: 41 Who have 
J been established by our hold Jesus Christy to be the directors 
land heralds of the people.” Such phrases as these clearly 
indicate the progress of ccelesi istical pretensions, and their 
success. It is, however, ceitani as a fact, that the council 
of Toledo never really dispe.vd of the crown, but that it 
was almost always taken by lurce ; and that the election ol 
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the kings by the grandees and bishops, though established 
as a principle by the laws, must not be considered as a proof 
either of the complete predominance of the theocratic system, 
or ol the extent of the national liberty. 

III. But if, after having ascertained who possessed tho 
right of appointment to the highest political oilice, and the 
mode in w hich this office was conferred, we endeavour to 
discover, from the laws of the Visigoths, .what duties mere 
imposed on their kings, and what guarantees they gave their 
subjects forthe performance of t hose duties, the consequences 
which we have already indicated, as likely to result from tho 
theory that presided over this code, become elearly revealed. 
Good precepts abound, but real guarantees are wanting. 

To those who read these laws, the legislator appears much 
hotter aware of the duties of the sovereign, and of the rights 
and necessities of the people, than were the other Barbarian 
legislators ; and, in fact, lie was so. But if they next inquire 
where were the independent tones capable of procuring or 
insuring the maintenance of these principles, and how tho 
citizens exercised their rights or defended their liberties, 
they iind absolutely nothing. The code 1 of the Visigoths, 
Though moro enlightened, more juM., more humane, and 
more complete than the laws of the Franks or Lombards, 
jolt despotism at greater liberty, and almost entirely dis- 
armed freedom. Texts in abundance might be quoted in 
support of this assertion. 

If, from these geneial principles, wo descend to the details 
of legislation, we shall find that the code of the Visigoths 
was, in this respect also, much more pro\ ldcnt, moro complete, 
more wdst 1 , and more just, than any other Barbarian code. 
Tho various social relations were much better defined 
therein; and their nature and ellcefs more carefully ana- 
lyzed. In ci\ ll matters, w t c meet with repetitions of the 
Horn un law r at almost e\ory stop ; in criminal matters, tho 
proportion of punishments to crimes was determined 
according to moral and philosophical notions of considerable 
justice. Wo discern therein the efforts of an enlightened 
legislator struggling against tho violence and inconside- 
rateness of Barlmrian manners. Tho title, De caedc et morte 
hominum , compared w*ith tho corresponding laws of other 
peoples, is a very remarkable example of this. In other 
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codes the injury done seem a almost alone to constitute the 
crime, and the punishment ih fixed m that material reparation 
which results from a pecuniary romposit ion. In this code, 
crime is measured by its moral and true element — intention. 
The various shades of criminality, absolutely involuntary 
homicide, homicide by inadvertence, homicide by provo- 
cation, homicide with or without, premeditation, are all 
distinguished and defined almost as accurately as m our 
codes, and the punishments vary in an equitable proportion 
The justice of the legislator "went further than this. lie 
attempted, it not to abolish, at least to diminish that diver- 
sity of legal value established among men by the other 
Barbarian codes The only distinction v\ Inch it maintained 
was that between the freeman and Mu. slave* In regard to 
freemen, the punishment dues not vary, either according to 
the OTigin or rank of the dead man, but simply according to 
the different degrees of the moral culpability of the mur- 
derer. Willi regard to *da\os, 1 hough not daring \ omplclcly 
to deprive mnstcis of the* right of hfi* and death, the Fo, uni 
judicum at least attempted in suhjeit them to a public and 
regular course of procedure: — 

“if no one who is guilty or accomplice of a crime should 
remain unpunished, how min h more should those be punished 
who liavi* committed homicide wickedly and with lev dv . 
Thus, a.i cruel masters, in tlu ir pride, frequently put to death 
their slaws wili-mt anv fault on their part, it is lilting alto- 
gether to extirpate 1 I his license, and to ordain that the prow id. 
law shall be eternally observed by all. No master oi uns- 
tress may, without a public trial, put to death any of their 
male or female slaves, or any person dependent upon them. 
If a slave, u&any oilier servant, commit a crime vvliuh may 
lead to his capital condemnation, his master or accuser shall 
immediately give information thereof to the judge of the 
place where the action was committed, or to the count, or to 
the duke. After the discussion of the allair, if the crime bo 

r ved, let the culpi it sulit r, either In sentence of the judge, 
of liis master, the punishment of death which ho has 
deserved; m hucIi sort., however, that if the judge will not 
put the culprit to death, he shall draw up a capital sentence 
against him, in writing, anil then it shall be in the power of 
the master to kill him or to keep him in life. In truth, if 
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the slave, by a fatal boldness, while resisting his master, has 

ruck him or attempted to strike him with a weapon, or a 
stone, or bv any other blow, and if the master in self-defence 
lias killed the slave m his anger, the master shall in no wise 
suffer the punishment of homicide. But he must prove that 
Hus was tlu» ease ; and he must prove it by the testimony or 
■vitli of the slaves, liotli male and female, who were present 
at the time, and by the oath of himself, the author of the 
rt-vd. ’’I imsoever, from pure wickedness, and by his own 
li md or that of another, shall have killed his slave without 
I ungmg hun to public trial, shall he branded with infamy, 
declared lneapahle of giving evnlenee, and doomed to pass 
i !a rest of his life in e\ile and pemtenee , and Ins property 
- ull la given In Ins nearest relatives, to whom the law 
i r : nl ~ ii ns, an inheriliime ’* 

fins law alone, ami the efforts v\ liieh Its passage reveals, 
(I gnat honour to tlu* Yisigotlue legislators; for nothing 
h *1.1 ' i « s ilie laws .mil their authors so min < h .is a courageous 

• ■ m « mi llic t against the had customs and evil i)iv|iidiees of 
icir age and country. We aie often forced to believe that 

* he lov“ nt power lias a great sliare in the construction of 
law* which aim at the maintenance of oimIct and the repres- 

*n of volcnt passions , the excess nt passion borders closely 
*■' the rights dI* lihcrlv , and older i.s the lincknovcd pretext 
in despotism But hen . power lias nolhinglo gam , the law 
,j disinterested , it seeks alter justice only , it seeks after it 
’ *i ouoiislv, in opposition to the sluing who reject it, and 
!'U the heneiil of the weak v\lio aie un.ihle to (all in its 
a>d -perhaps, even, in opposition to the public opinion of 
the tune, which, after having had gicat dill'n ultv m looking 
on a Roman as a (loth, laid still more in regarding a slave as 
a man This reaped tor man, whatever may be Ins origin 
or so* ini condition, is n phenomenon unknow u to Ikirh-irian 
legislation ; and nearly fourteen centimes cl a])scil before the 
doctrine passed from religion into politics, iioin the Gospel 
into the codes. Jt is therefore no slight honour to the 
Vjsigolhie bishops that they did their best 1 o guard and 
translir into the laws this noble sentiment, wlm Ii it is so 
dilRcult to disentangle from the meshes of fact, and which 
is continually in danger of being crushed beneath tho 
pressure of circumstance. It continually recurs in their 



228 


PRESENCE 07 A GOOD PRINCIPLE. 


legislation, both in general precepts and in special regu- 
lations ; and when it yields, either before the inconsiderate 
brutality of Barbarian customs, or before the despotic 
tind’tioriS of Roman jurisprudence— traditions with which 
the minds of tho Spanish bishops themselves were imbued 
— we still discern, even in these bad laws, tho obscure pre- 
sence of a good principle labouring to surmount the obstacles 
beneath which it has succumbed. 



DEFECT OF YISIOOTI11C LEGISLATION. 


221) 


Lecture XXVI. 

Central institution* of the Vi^icfothic monarchy. — Tnic character of 
the Councils ot Toledo — Amount, of their political influence — The 
O/Jicium palatinum . — Prevalence of Roman maxims and institu- 
tions, among the Goths, over Germaine traditions — Proof of this m 
the local and central institutions o( the VisigoLhs. — Refutation of 
the ci rors of Saviguy and the Edinburgh lituiew on this subject. 
—Conclusion. 

Mr last lecture*, I think, convinced you, gentlemen, that 
the code of the Visigoths, taken in itself and m its inten- 
tions as expressed by written laws, gives the idea of a better 
social state, a juster and more enlightened government, a 
better regulated country, and, altogether, a more advanced 
and milder state of ciwii/ation, than that which is revealed 
to us by the laws of the other Barbarian peoples. But to 
tins more humane and wise legislation, to the general prin- 
ciples dictated by superior reason, there is wanting, as I 
have already observed, an actual sanction, an effective gua- 
rantee. The laws are gooil , but the people, for whose benefit 
they were enacted, have hardly any share in their execution, 
and the business resulting 1 herefrom Up to a certain point, 
tlu* code bears testimony to the wisdom and good intentions 
(•t the legislature , but it presents no evidence of the liberty 
and political life of the subjects 
Let us first look at the centre of the State. The single 
fact of the political predominance of the bishops, the sole 
name of the councils of Toledo, indicate the decay of the 
old Germanic customs, mid the disappearance of national 
assemblies. The Anglo-Saxons had their IVittcnagemot; the 
Lombards their assembly at Pavia, circumtante immensd 
muihtudine ; the Pranks their Chumps tie Mars and Champs 
ih Mai } and their planta gmrraha. Doubtless, the existence 
of these assemblies entailed scarcely any of the consequences 
which we attach at the present day to the idea of such 
institutions; and they certainly constituted a icry slight 
guarantee of liberty, which it was then impossible to gua- 
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rantee. In reality, also, they took a very small part in tho 
government. Nevertheless, the simple fact of their exist- 
ence attests the prevalence of Germanic customs ; arbitrary 
power, though exercised m fact, was not established m prin- 
ciple; the independence of powerful individuals struggled 
against the despotism of the kiugs ; and in order to dispose of 
these isolated independencies, to form them into a national 
body, it was necessary occasionally to convoke them together 
in assemblies. These assemblies live in the laws as well as 
in history ; the clergy were received therein, because of their 
importance and superior knowledge, — but they were merely 
received. Fur from being their sole constituents, they did 
not even form their centre. 

In Spam, instead of entering into the national assembly, tho 
clergy opened Ihe assembly to the nation Is it likely that 
the name only was changed, and that Gothic warriors came 
to the council, as formfrly to their Germanic assemblies? 
We have beheld the same name applied to very different 
things, for example, judicial parliaments have superseded 
political parliaments, but we have no\cr seen the same 
thing represented under different names, especially during 
the infancy of nations. When existence consists almost 
solely of traditions and customs, words are tho last things 
to change and perish. 

The councils of Toledo, then, were actually councils, and 
\ noF Cham pn tic Mm or jplaata. Morally, this fact is pro- 
vable; historically, it is certain. Their acts have come 
down to us, and they art; acts of an entirely ecclesiastical 
assembly, specially occupied w T ith tho ailairs of the clergj ; 
and into which laymen entered only occasionally, and m 
small numbers. The signatures of laymen, affixed to the 
canons of the thirteenth council, only amount to twenty-six ; 
and in no other are they so numerous. 

These councils wen 1 not held, like tho Champ* de Mar js 
or de Mai and tho phtcita generalia of tho Carlo vingians, at 
fixed, or at least , frequent periods. Between tho third and 
fourth councils, forty-four years elapsed ; between the tenth 
and eleventh, eighteen years. The king convoked them at 
biflupleasure, or as necessity required. The Visigothic code 
^retains absolutely nothing in this respect, either on tho 
kings, or on the members of the assembly. None of its 
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cements havo reference; even indirectly, to a national 
assembly. 

The nature of these councils of Toledo being thus clearly 
determined, it remains for us to inquire what influence 
they exerted in the government. What were they as 
guarantees of tho public liberties, and of the execution of 
the laws ? 

Before consulting special facts, Iho very nature of these 
assemblies may furnish us with some general indications 
with regard to their political influence. The clergy, taking 
a direct and active part m the government, were never m a 
natural and simple position. 1 do not speak either of the 
ecclesiastical law, or of the special mission of the clergy, 
or of the separation of the spiritual from the temporal order, 
which are questions still involved in obscurity. 1 examine 
facts alone. In tact, in the Slates of modern Europe, and 
at their origin, as a\ <* 11 as m later times, the clergy did. not 
govern, they neither commanded armies, nor administered 
justice, nor collected the taxes, nor held sway over tho 
provinces. They penetrated to a greater or less distance, 
by more or less regular means, along the various paths of 
political life; but they never traversed them fully, freely, 
and thoroughly; polities never were their special and avowed 
career. Jn a word, the social pow’ers, from the lowest to 
the highest degree, never were, either m law, or m fact, 
naturally lodged m their hands When the bishops, there- 
fore, m council assembled, interfered in tho uul government, 
they w r ere called to regulate all.urs which did not concern 
them, and to occupy themselves about matters which did 
not constitute tho habitual and recognised business of tlicir 

E osition and life. This intervention, therefore, necessarily 
oro ail equivocal and uncertain character. Great influence 
might have been attached thereto; but it could not possess 
any power of energetic and effectual resistance. If warrior 
duels meet together m assembly around their monarch, they 
can rely on their comrades and their soldiers to support 
their resolutions; if elected deputies assemble to vote taxes 
and ratify tho laws of the country, they aro sustained by the 
number, credit, ami opinion of those w r lio chose and deputed 
them. If bodies charged with tho administration of justice 
ore, at the same tunc, called to deliberate upon certain acts of 
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the sovereign, they may, by suspending the exercise of their 
functions, place the government in an almost untenable 
position. In these various combinations, a positive force, 
more or less regular in its character, stands at the bock of 
the men appointed to control the supreme power. On the 
part of the clergy, any decisive resistance, in political 
matters, is almost impracticable, tor not one of the ellective 
forces of society is ualurally at their disposal; and, in order 
to gain possession nt such a force, they must abandon their 
position, abjure their character, and thus compromise the 
moral force whence they derive their true point of support. 
Thus, by the nature ot Hungs, the (lergy are but ill-adapted 
to be constituted into a political power, with the mission of 
exercising control, and ollenng resistance. If they desire 
to remain within the limits ot their posit ion, they find them- 
selves, at the decisive moment, unprovided with effective 
and trusty weapons. 1 1 they seek after such weapons, they 
throw the whole of society into disturbance, and incur the 
legitimate reproach ot usurpation Modern history, at every 
step, demonstrates this two-told truth. When the clergy 
have believed themselves strong enough to resist in the 
same wav as civil powers would have done, they have com- 
promised themselves as clergy, and have increased disorder 
rather than obtained reform When they have not made 
such attempts, their resistance has almost invariably been 
ineffectual at the moment when it w'as most necessary; and 
as, m such cases, ecclesiastics generally feel conscious of 
their weakness, they have not opposed any solid barrier to 
the encroachments of power, and, when they have not con- 
sented to be the instruments of its will, they have yielded 
after an impotent admonition. 

Such was the position of the Visigothic bishops. They 
had not yet acquired, in temporal matters, sufficient force 
to struggle openly against the crown. They felt that a 
great part of their importance was due to their close alliance 
JUljitjbF royal pow r er, and that they would be great losers 
by breakup off the connection. Tfiey could not, therefore, 
carry thcinrcsistance very far, or cstublish in reality an 
independent political assembly. They went as far as to 
sanction the tfoyal pow'er, and to associate themselves with 
it by becoming its advisers ; but they attempted nothing 
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beyond. Facts prove this. These councils of Toledo, 
whither usurpers came to bo elected, and 'which pave an 
entire code to the Visigoths, exercised in fact, over the 
great events of this period m Spain, less influence than was 
exerted in Franco b\ the Cha/nps de Mars and da Mai . 
They occupied, but did not supply, the place of the old 
dmnanic assemblies, tor tlu\\ did not possess their brute 
force, and were not in a position to substitute for it any 
sufficient regular force. ISpain was indebted to them for a 
much better legislation than that possessed by other Bar- 
barian nations, and probably also, m their daily praetiee, for 
a more enlightened and humane administration of justice; 
but in \nni do we seek to find therein the principle of a 
great institution ot liberty, and the charaeteiistics of a veri- 
table resistance of absolute power. J hiring the period 
which now occupies our attention, the reigning power in 
the other States founded by the Barbarians was force — 
disorderly, capricious, and unsettled force, sometimes dis- 
tributed amongst a multitude of almost independent chief- 
tains; sometimes (‘once lit rated, lor a brief space, and accord- 
ing to circumstances, in the hands of one man, or ot a brutal 
and transitory aristocney. JS’o pnneiple was acknowledged; 
no right was legal, all was matter of fact, liberty as well as 
power, and the germs of free institutions existed m the dis- 
orderly relations of then* independent or ill-muted forces, 
although, to speak the truth, liberty was nowhere \ foible. In 
Spam, and through the inlluenre of the clergy, the govern- 
ment undoubtedly assumed greater generality and a more 
regular form; the laws afforded greater protection to tho 
weak, the administration paid more attention to their con- 
dition; and there was less disorder and \ lolenco in society 
at large. Broader and more eh \ated moral ideas frequently 
governed the exercise of powei But, on the other hand, 
pow'er was constituted under a more absolute form; Aoman 
maxims prevailed over (icrmamc traditions; theocratic doc- 
trines lent the ir aid to the arbitrary power of the Barbarians. 
Tho councils of Toledo modified and enlightened dcspotism y 
but dnl not limit the exercise of power. 

Some writers have thought they perceived, in another 
institution which existed at the centre of tho Visigothic 
monarchy, the principle and instrument of a limitation of 
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tlie sovereign authority. I refer to the* officium pahtinim , 
a species of council formed around the king, by the grandees 
of ms Court, and the principal functionaries ol the govern- 
ment. The importance of this council, aud its participation 
in public business, are attested by a large number of laws 
passed either independently of the councils of Toledo, or in 
virtue of their d< liberation. The words, cum omnt palatino 
ojjicxo , cum axsnisu barer datum major unique pulatu, ex palatino 
officio , and the like, ti equiMitly oeeur in the code ot the Visi- 
goths Those texts and the vmee ot history do not admit of 
a doubt tli.it the off'umm paint mum frequently interfered in 
the legislation, m the gouTiinient, and even m the elevation 
of kings. 

It would be a mistake, however, to regard it as a political 
institution, a guarantee of liberty, a means of exercising 
conti ol and ottering resistanee Power could not, in any 
case, subsist alone, by itself and in the air; it must, of 
sheer necessity, conciliate interests, appropriate forces, m a 
word, surround itself with auxiliaries, and maintain its posi- 
tion by their aid. Jn the Roman Kmpire, this necessity had 
given birth to the creation of the Court and of the officium 
•palahnum i instituted by Dioiletnui and Constantine. In 
the Barbarian States, it led the kings to surround themselves 
with Antntstioiib, Lntdrs , sworn vassils, and all those natural 
or factitious grandees, who, becoming dispersed at a later 
period, and settling in their own domains, became the principal 
members of the fe udal aristocracy From these tw r o sources 
arose the officium paint mum of the Visigotluc kings, with 
this difference, that, in tins point as m others, lioman 
institutions prevailed over Barbarian customs, to the great 
advantage of absolute power. 

The officium palatum m of the Visigoths was composed of 
the grandees of the realm (pm err*), w horn the kings attached 
to themselves by donations ot lands and oilices, aud of the 

E rineipul functionaries, dukes, counts, \ tears, and others, who 
eld their functions from the kings. Tins court undoubtedly 
formed a sort of aristocracy which was frequently consulted 
on public allairs, which sate in the councils, and which 
furnished the king with assessors whenever he delivered 
judgments. The necessity of things required that it should 
be so ; and as necessity always entails consequences which 
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far exceed tlie wishes of those who arc confllraincd to yield 
to itu bwjjv, there la also no doubt that this aristocracy, on 
many occasions, thwarted the kings who could not dispense 
with its assistance, and thus limited their empire. 

But human nature is the same amongst barbarian nations 
as amongst civilized peoples, and the coarseness ot lorms, 
the brul ality of passions, and the limited range of ideas, do 
not prevent similar positions from leading to the same 
results. .Now”, it is in tho nature of an aristocracy that is 
closely pent up around the prince, of a Court aristocracy, to 
use power tor tlvur own advantage rather than to limit it 
for the benefit of the State. Jt almost incut ably becomes 
a focus of faction and intrigue, around which individual 
interests are set m motion, and not a centre of controlment 
and resistance in wlmh the public interest finds a place. 
If the times are barbarous and manners violent, mdiudual 
interests assume the forms of barbarism and use the jncaus 
of violence, it satisfied, they obey with the same servility as 
before; if discontented, the) poison, assassinate, or dethrone. 
Slurb was the ease in the monarchy of the Visigoths. All 
usurpations and revolutions in power originated in the ojji- 
emu pahtinum; and when a lung attempted to subject the 
nobles to the performance of public services, to limit or even 
to examine into the concessions which they demanded, that 
king lost the empire. Such was the fate ot 'Wamba 

Tlie Visigotlne sovereigns had, moreover, m the bishops, 
a powerful counterpoise, which they set in opposition to tho 
nobles of their Court, in order to prevent them from aspiring 
to entire independence. The inllucucc of the clergy, too 
weak to act as ail effectual check oil the power of the prince, 
w r as strong enough, in the hands of the prince, to prevent 
fhe check from coming from any oilier quarter. The reign of 
Chindasuiuth alibi ds un example oi tins. 

Finally, as 1 have already said, the predominance of Roman 
maxims and institutions m Spain was so great, that tho 
central aristocracy boro more resemblance to the qffivium 
pal at mum of the emperors than to tho Antrushomt or l*eudes 
of Germanic origin. Elsewhere, these last were not slow to 
obtain suifieicut strength to assert their independence, to 
isolate themselves from the prince, and finally to become 
petty so\ ereigns in their own domains. In tipain, tilings 
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did not occur precisely thus. It appears that the proreres 
received from the kins; dignities nnd offices m greater abun- 
dance than lands, and thus acquired less individual and 
personal strength lYrhaps tlie equality granted to the 
Koman population, and the fusion of the two peoples, did 
not permit so great a dilapidation of property and distri- 
bution of doinai is as that vv Inch took place in France. What 
would have occurred if the monarchy of the Visigoths had 
not been interrupt ed in its course by the conquest of the 
Arabs ? Would the dismemberment of the royal power and 
the dispersion of the Court have led to the dispersion and 
independence of the landed aristocracy? We cannot say. 
This much is certain, that the phenomenon which was exhi- 
bited in Frame, at the fall of the ( 'arlm inginns, did not 
occur among 1 lie Vim got hs, m llu* eight cent urv the officium 
pain (mum had neither destmu d nor divided the ro\ al power, 
and npide but leehlo attempts to limit it. 

One fact must be added, w Inch, 1 Imugh universally attested, 
is not explained in a satisfactory manner <M the various 
German peoples, the Goths preserved in the smallest degree 
their primitive institutions and manners The Ostrogoths 
in Italy, under Tlieodorie, like the Visigoths in {Spain, 
allowed Koman habits to prevail amongst them, and per- 
mitted their kings to arrogate to themselves the plenitude 
ot imperial power. We even find, among the Goths of Italy, 

, still lower traces of the existence of the old national assem- 
iblies, and of the participation of tho people in the aft airs of 
i the State. 

Jt would therefore be vain to seek, in the Visigothic 
monarchy, for the principles, or even the remnants, of any 
great institution of liberty, or of any effectual limitation of 
power. Neither the councils of Toledo, nor the officium 
palatinum present this character; hut there resulted from 
them something that did not result from the Champ* de Mars 
and de Mai , or from the Saxon W ittenagemot, — a code of laws, 
which, for that period, arc vc^v remarkable for their large 
philosophical views, their foresight, and their wisdom; but 
this code, though it indicates the handiwork of enlightened 
legislators, nowhere reveals tho existence of a free people. 
It contains even fewer germs or monuments of liberty tnan 
the rudest of Barbarian laws; and tho royal power, thus 
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considered as in itself the centre of the State, appears as 
much more absolute in right, and much loss limited in fact, 
than it was anywhere else. An examination of the local 
institutions of tho Visigoths will lead us to the same 
result. 

Local institutions are tho most real, perhaps the only 
real, institutions of .Barbarian peoples. They do not possess 
sufficient vitality or enlargement of mind to originate or 
preserve general nisi it a lions. The material contiguity of 
uiuhviduals is an almost indispensable condition of the 
[existence of society amongst them , it is therefore m tho 
Mocal institutions of the German peoples that we must seek 

* the history of their political life The forms of these insti- 
tutions, and the modifications which they underwent, oxer- 

' cised far greater liilliLcuec over their destiny, than tho 

• revolutions which occurred in central jii*Lihitious, such 
,as the Wiltenagcmot, the placilu ycneialia , and the royal 

power. 

As you have already seen, the* laws of most of the German 
peoples present three co-existeut and conflicting systems: 

\ institution* of liberty * institutions of territorial patronage, 
which gave 1 birth to feudalism ; and monarchical institutions. 
The assembly of freemen transacting the general business, 
and administering justice in every di*triei, 1 he landow ners, 
exercising aulhonly and jurisdiction throughout their do- 
mains; tins king's delegates, whether dukes, counts, or 
others, also possessing authority anil pmsdn lion: such are 
the three powers whu.li have renprocally contested the 
government of localities, and whose existence and vicissi- 
tudes are proved by the laws as well as by fads. 

The code ot the Visigoths presents no trace whatever of 
'the first of theso systems, and scarcely any of the second; 
;the third immensely predominates There was no mall urn, 
no placitum , no assemblies of free men in the provinces; no 
enactment ordains, or even refers to them. Scarcely does 
there exist any indication of the power of the patron over 
his client, of the landowner over the inhabitants of his 
domains The law which 1 quoted in mv last lecture, with 
reference to slaves, proves that, even in their ease, the juris- 
diction belonged to the royal judge of the district. 

Tho Jjorim juihcum mentions a largo number of local 
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magistrates who were invested with the power of adminis- 
tering affairs and distributing justice. “As there is a great 
variety in the means of remedying evils and terminating 
affairs, let the duke 1 , count, vicar, conservator of the peace 
( pacia assrrtor), tinfadus , nuUrnanus , quingentenarvus, , ccn- 
tenarius , decanus , tlcjcnsor, numerarius, and those who are 
sent to any place by order of the lung, and those who are 
accepted as judges by the agreement of the litigant parties, 
— let all persons, in line, of whatever order they may be, who 
are regularly invested with power to judge, and each person 
in such proportion as ho lias received ]iowcr to judge, 
equally obtain from the law the name of judges, in order 
that, having received the right to judge, the duties as well 
as the advantages connected with that right may devolve 
upon them ” 

It is difficult to determine with precision the different 
functions of all these 1 magistrates, the hierarchy which 
existed among them, and the manner in which each of them 
received and exercised his power. Those who belonged to 
towns, as the defensor and the mnnerarius, were certainly 
elected by the clergy and inhabitants. Several others, as 
the millcnttnu't and centenanus , seem to have been appointed 
by the dukes and counts of the provinces; but however this 
may be, nothing indicates that tho\ received their authority 
in a popular and independent way, the opposite principle 
is formally laid down m Him* terms: “No one shall bo 
permitted to judge suits, except those who have received 
power from flic prmec to do so, or those who have been 
chosen as judges, by agreement of the litigants; the choice 
of these last shall be made in presence of three witnesses, 
and shall be attested by their mark or signature. ]f those 
who ha\e received from the king power to judge, or those 
W'ho exercise judicial power by commission from the counts 
or other royal judges, have charged, by writing, and accord- 
ing to the prescribed rules, other persons to fill their places, 
these last shall exercise, m the regulation and decision of 
affairs, a power similar to that of those by whom they W’ero 
appointed ” Thus, all the judges, all the local officers, 
received their power from the* king or Ills delegates. Of 
tho three systems of institutions, whose co-existcnco and 
conflict arc manifested amongst most oi the German peoples, 
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the monarchical system is tlio only one with which wc meet 
in the code of the Visigoths. 

lu addition to the permanent judges, established in 
various localities, the kings had power to send special com- 
missioners, either to restore order in disaffected provinces, 
or to give judgment in cases of particular importance. 
Criminal as* well as civil affairs were submitted to the 
decision of the royal judges -All these judges received 
salaries from the king; but they also levied such enormous 
fees ou the litigants, lli.it the fees frequently amounted to 
one-third of the value of the object in litigation. A law was 
passed, limiting them to one-twentieth Any wdio thought 
they had reason to complain of the decision of Hie judge 
might appeal, either to the duke or count ot the province, or 
to the king himself. If the appeal v\ as deemed w’dl-lbuiuled,* 
in addition to gaining the cause, tin 1 judge had to pay the 
appellant a sum equal to tin* value of the object in litigation. 
If the judgment was confirmed, the appellant had to pay the 
same amount to the judge, and if lie could not do so, lie was 
condemned publicly to receive a hundred lashes. 

Up to this point, nothing in the constitution of judicial 
authority exhibits any of those guarantees of liberty con- 
tained m the laws of the other Jl.irhanan peoples Toothing 
discloses any remnant or even n mcnihraiue ot the old forms 
of judgment by the assemble of five men, per Faehimburqos^ 
bonoa homines , &e. Some passage- ol t he Forum jmhrum , how- 
ever, prove that, the judges, .it least , had assessors. The fourth 
< nmicil of Toledo formally prolnhils the kings from adminis- 
tering justice alone; and several te\t s allude Uunnii/orat ]\lost 
learned men, and amongst others Heinecems, are of opinion 
that the assessors were not mere councillors, and that the 
judge was bound to take the opinions of a majority of them 
1 am inclined to think so too Several texts, however, for- 
mally indicate that the judge was al liberty to take asscssois 
or not, ns he pleased. 

In the absence of those real guarantees of liberty, whuh 
originated elsewhere in the more or less effectual inter- 
vention of the freemen in the judgment of cases, the Forum 
jiidicnm contains a liiullitude'of precautions or laws against 
bad judges In ease of appeal to the count or king, if it 
were proved that tho wrong decision of the judge was occa- 
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sioned by malice, corruption, or prevarication of any kind, 
and if ho were unable to pay the appellant the requisite 
sum, he was given to him as a slave, aud condemned to 
receive besides fifty lashes in public. He was absolved 
from all penalty, however, if he proved, under oath, that 
his decision was pronounced in error or ignorance. The 
judges who neglected to prosecute 1 the licentious were 
punished w'lth a hundred lashes, and fined 300 solidi. The 
priests and bishops everywhere wen* enjoined to exercise a 
striet surveillance over the judges, and as the former then 
derived their elnef strength from their superior knowledge 
and their protection of the weak, it is not unlikely that this 
guarantee was effective 

lint all this was defective, as you perceive, by the radical 
•defect of the system of pun 1 monarchy, which gives, as the 
only guarantee for the good conduct of the 1 depositaries of 
power, the surveillance and authority of superior deposi- 
taries placed in the same position, and invested with tho 
same luiictiuns. 

Soil (juit> cubtudict ipsos 

CusLodcb 1 .... 

The true guarantees of liberty can only reside in the con- 
currence of collateral ami independent powers, none of 
which is absolute, and which mutually control and limit 
each other Of this the Forum jmlicum affords us no trace, 
at any stage in the long hierarchy of the government. 

The local government of the Visigoths, then, presents 
still fewer institutions containing any active principle of 
liberty, anv real force ot control or resistance, than are 
found' in their political rryimr, and at the centre of the 
State. Such is, at least, the unavoidable result to which W’e 
are led by an examination of the general and definitive code 
of this nation 

Thfs result has appeared so singular, so opposed to 
Gcrmau customs, and to the state of things among other 
peoples of the same origin, Jiat hardly any man of erudition 
Las been willing to read it in the J<bnim judicvm ; and that 
those even who have failed to find m this code any proof 
of the existence of free institutions, and almost any traco 
of old Barbarian institutions, have striven to discover them 
elsewhere m tfpazn at this period. I shall say nothing 
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of Abb 6 Mariana, who, in bis Teoria de Ins Cortrs , is deter- 
mined to discover, in tlie councils of Toledo, not only the 
Spanish Cortes of tho thirteenth and fourteenth coni uncs, 
hut also all the principles and guarantees of liberty -nil, 
in fine, that constitutes a national assembly and a represen- 
tative government. I have already demonstrated the moral 
improbability and the histone nil reality of the fact. Two 
mom learned men than Abbe Manana, and less inclined 
than he to find what they seek, have thought that they 
perceive, in tho Forum juJtrum , proofs that the purely 
motian Ideal system, associated willi the theocratic system, 
did not pm ail so completely among the Visigoths; and 
that they can discover among them evidences of effective 
and extended public liberties: 1 refer to M do Savigny, in 
his History of Homan Jjue in the Middle Ayes* and to a 
writer m tho Edinburgh Itmrir * m an article on The Gothic 
Tates oj Spain. I do not flunk that the researches of 
these two learned critics dcstp<>\ the general results which 
[ have pist laid hclore \uu They mweitheless contain many 
cumins facts hitherto little nntued, and which throw much 
light on the study of the political institutions of the Vjsi- 
gotliie monarchy. 1 shall, 1 here lore, nuke \ou acquainted 
with them, and examine the consequences to which they lead. 

M do SSaxignv, w hen investig.it mg the tr.n i s of tho per- 
petuation of the Jtoiuan law after the tall of the* Empire, 
expresses himself in then* terms, in rclcrcnee to the Visi- 
goths: “Upon the constitution ot this inniiart liv,” lie sa\s, 
“we possess hiitlicionlU complete information m 1h o J>rrna- 
num Aniani , who, about, flu* year 50(5, that is, nearly a 
century after tho Inundation of tin* State, drew' up the 
.Roman law into a sort of code 1 tor the ancient inhabitants 
of the country. This code consists, as is well known, of 
two parts : one contains texts quoted word for word from the 
.Roman law , tho other an Jiilci probation specially prepared 
on this occasion. With regard to the l«*\ts quoted from 
the lionmn law, we cannot attach great importance to them, 
when we speak of the real state ol things at the period of 
this publication; as they were drawn from sources much 
more ancient, expressions and oveu entire phrases were 
necessarily retained w hich had reference to various circum- 
• Edinburgh Rcvicv’, vol. ml., pp. 91-132. 

Jl 
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Ounces of a snri.'l stale' lia«l already passed away and 
fallen into desuetudes, Hits interpretation was intended to 
explain this disagreement. Jhit this id terp relation, drawn 
uj) ad hoc , is, on the other hand, very trustworthy, especially 
when it lines not implicitly follow' either the words or the 
sense of the text, for then wo can no longer regard it as a 
servile and thoughtless copy, especially in what relates to 
matters nf pulilu law It is impossible to believe that real 
establishments, institutions set before the eves of all, and 
with wliuli all might he acquainted, could have been men- 
tioned uimiteiilion.illy and described without an object. 
.Now, in (In-, interpretation, the Jiomuii praxes has entirely 
disappeared , hub the iiiiimnp.il community, with its parti- 
cular juri, 'dn lion and its deciinoiis taking part m the admi- 
nistration ot judne, subsets m all its integrity 1 it even 
nppe.ir-i to po^sr* s more indiMdii.il consistency and indepen- 
dence lli.iu it li.id enjined under the emperors 

“The genei .d pmuiple of tin* defcnsotcs. of their duties 
anil the mode of ehoo-ing I hem, is explained in the uitcr- 
pretation, a* wed a** m l lie text ol tin 1 Tlieodosmil code. 
./Wording to ilu* text, 1 he governor of the province was not 
to be burdened with the judgment of petty ollences; but 
it docs not mention who was to judge them, whereas tho 
interpolation expresslv names tbe dtjtwar According to 
the text, the ml lodie lion of n i ml suit might take place 
cither befor, the governor, or beloiv those who had the 
right to draw up the necessary acts; the interpretation Jidda 
tin 1 defenxor . . " 

M de N.mgny tin n quotes a n limber of other examples 
to prove the maintenance, and i veil extension, of the func- 
tions of the defenders of the cities. “ Ollier passages," he 
continues, “ have reference to the curia , the decununs, and 
even to the ciii/eie. in general. The svsteni of decurions, 
in general, is received in the* lhrnarmm , with very low 
modifications, hut merely great abridgement. To one pas- 
sage of t lie text which casualty mentions adoption , the inter- 
pretation adds, as a commentary, that it is the choice of an 
individual as a child, in ulc m presence 1 of the curia. The 
Visigothic jurisconsult, 'Jams, sa\s, that emancipation , which 
formerly took place before the president, was, at tho period 
at which he wrote, pc rimmed betorc the curia. Tho text 
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detenu in os by x\hum tutors were appointed at Constanti- 
nople, namely, by the prefect ot the city, ten senators, anil 
the jnwtor, whoso duty it was to watch over the interests 
ol the pupils . the interpretation .substitutes m their place tho 
judge, xxitli the chief men ol the town. 'Fin 1 text speaks of 
the necessity of a decree to authnn/.e the alienation of tlio 
property of a minor the interpretation adds, that this 
derive must, be obtained from the pulge or tin* curia. The 
text ordain, that, at Constantinople, lulls should be opened 
by the same oilier that meixrd them: tile interpretation 
rubstifutes the curia in its place According to the text, 
donations should he regi*tcrul either before the judge (the 
governor of the pro; mee), or beloie the liiumcipal magis- 
trate (the dtntotnr) tin iiilerprelaimii submit u l es the tuna 
Jor tin 1 iniimcip.il magistrate which does not, in realitv, 
alter the sense of the l.iw , hut which pmxcs xxh.it is demon- 
bt rated by many other p.^>ag« s, t li.it tin* general point of 
\n xx" xx as completely changed , aunenllx 1 he chut imimupal 
aulhonty, and especially jiimmIh turn, xx. is considered, accord- 
ing to ltoman ma\ims, to he a pe'i -mi.il right ol tin* magis- 
ti.ile: according to the interpretation, it belonged less to 
two f/e/fmwrliimseU, than to thef/ov'M. ikcu lolled ix ely. . . . 
Voder the emperors, I he huauiuh , tli.it is, those xxlio had 
occupied high municipal dignities, li.id a s. at ol honour near 
tin* governor ot the pimmec xxlu*n lie administered justice; 
they xx'ere onlv expected 1o .iliMam I mm h‘*mg present when 
tlicir own causes xx ere under < oimiIi ration 'File interpre- 
tation applies this to I lie ciniaU, an application which is 
remarkahle in two respects, lirst, because it p«’oxcs that tlio 
cu rials were, held m great consideration, and secondly, 
because this does not merely reler to the possession oi a seat 
of honour hv them, hilt to ail net ml piiLtiupntum m tho 
pinsdictiou of the municipal judge, that is, ol the duumvir 
or dc/cnxur. . . . Tho text ot tin* code ordains Unit, out of 
Home, in order to pronounce sentence on a irnninal accusa- 
tion brought against a senator, live senators shall he chosen 
1^ lot t In* interpretation makes this rule general, and requires 
live men to be chosen from the leading members of 1 lie same 
rank ns tho accused person, that is, deeunons or plebeians, 
according to tho condition ot tho accused person himself. 
Vimilly, the text ordained that ex cry judge should receive 
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Ins domes liens or cnnrelhtnus from the choice of the prin- 
cipal persons employed m Ins chancery: the interpretation 
retains tlio rule, merely substituting the burgesses of the 
city for the persons employed in the chancery.” 

Such are the traces of municipal liberties which M. do 
Savigny discovers in the Brcmarium Anmni , and which he 
considers as the common and permanent law of the Visi- 
gothic momiiehy. They prove, in fact, not merely the main- 
tenance, but also the extension and cniiMiichisincnt, of the 
rights and guarantee's possessed by the inhabitants of the 
towns before the sett lenient of the Barbarians. But strong 
objections may be raised against the importance -which the 
author attaches to these texts, and the extent of the conclu- 
sions xvliu li lie deduces therefrom. 

1. The Jiiciiaruim Jniani does not contain the common 
and permanent law of the Spanish monarchy of the Visi- 
goths ll only gives the spinal legislation of the -Roman 
subjects of the ^ lsigotlnc kings, when the kings resided at 
Toulouse, and bad as v el only mu crlain possessions in Spam ; 
when the South of (Saul constituted the bulk, and almost 
the whole, of the kingdom. There is not lung to prove that 
all that is contained in the Brenanum A mam, towards the 
end of the tilth mil tin, foi the benelit of the Romans of 
Southern Gaul, subsisted in Spam until the eighth century, 
for the benefit of the Goths and Romans, when mcigcd into 
a single nation. The silence of the Forum juihcum, winch 
is the triu* code of the Spanish Visigoths, upon most of these 
arrangements, proves more against their maintenance than is 
demonstrated m their favour l>\ the text ot the lirvnanum , 
which was drawn up in another place, at ail earlier period, 
and for a portion only of the people 

Tf About a hundred and liity vears after the publication 
of tlie Hireiarntm, the (Jethsand Romans were united into a 
single nation The collect ion of laws, successively augmented 
under the different reigns, and completed by Cliindasuinth, 
became the sole code ot the kingdom ; all other law's were 
abolished, and the JJrrcntrnnn was necessarily included in 
this abolition. The text of I he law of iicerstuntli is formal : 
“ That absolutely none of the men of our realm be permitted 
to lay before the judge, for the decision of any affair, any 
other collection of law's than that winch has just bc^* 1 pub- 
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lishcd, and according to the order m which the laws aro 
inscribed therein ; and this, under penalty of a line of thirty 
pounds of gold to our treasury. Any judge who should 
hesitate to decline any other book that might he presented 
to linn as suited to regulate his decision, will be punished 
by the same line.” 

M. do Sa vigny foresaw' this object ion ; and without abso- 
lutely dissembling it, lie lias tiled to weaken it by not 
quoting tbe text of the law of Jtcccsuiiith, and by speaking 
only of the attempts made by the Yisigolhic kings, that 
Spam should contain only a single nation, and he governed 
by a single code Tluve evasions are in striking contrast 
with his usual candour, lie then makes use of the exist- 
ence of tli v defensor cs, proof of w hit li is found in the Forum 
judievm , to assume the maiiiteiiaiu e of all the prerogatives 
and liberties attributed to them hy the Hreuanum . This 
conclusion is evidently hasty and excessive 

1 do not dispute that the towns of Spain were able to 
retain, or indeed thuL they did necessarily retain, some insti- 
tutions, some guarantees of municipal liberty 1 should not 
infer their absolute disappearance limn the silence of the 
Forum )iuhcum. The despotism of the linrhamn kings, 
however careful it may have been to gather the heritage of 
Roman maxims, was neither as wise nor as circumstantial as 
that of the emperors It allowed the curue and their magis- 
trates 1 o continue in existence, and these petty local powers 
assuredly had more reality and independence under its rule 
than they had possessed under the Empire The cleigv, 
principally dwelling m the towns, and bound by strong ties 
to the .Roman race, was itscll interested m protecting them, 
and the more so, because it naturally placed itscll at the 
head of tlio municipalities. Tims much is certain, that the 
remnants of institutions of surety and liberty which existed 
there, occupy no place m the written laws, although these 
laws are much more detailed than those of other Barbarian 
peoples, and embrace the whole civil order. They could not, 
therefore, be considered as forming a part of ihe general 
constitution of the kingdom ; they neither modified its poli- 
tical character, nor changed l ho results of the principles that 
prevailed therein. 

If M. do Savigny lias looked for the institutions of tho 
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Visigoths in an epoch anterior to the definitive establish- 
ment of their true monarchy, and in a collection of laws 
abolished bv the For tun jmhnnn , the author of the disser- 
tation contained in the Edinburgh .Review has addressed 
his inquiries to times and documents posterior by lour or 
five centimes to the destruction of the kingdom ol tlm 
Visigoths ii\ tin 1 Arabs; and by transporting the conse- 
quences which he has obtained therefrom into the epoch 
which occupies our attention, lie has fallen into an error 
still less supported by facts than was that of M. do Savign). 
His researches and inferences arc the following: — 

11 II must nut be supposed that tin* whole body of tbo law 
of tin 1 Visigoths appears m the tw elve "books of their code. 
They had their common or t radii louan law, still existing in 
unwritten usages and customs, as well as their written law ; 
and we are supported by analogy m asserting that this com- 
mon law often spoke, when the statute law was silent It 
oil lined the mouareh\ , and we now collect it from the 
Fucnut or ancient customs of Castile and Leon. The 
customs in question are picserved in the chartcis of the 
tow us, which gave In e-laws to the inhabitants, confirming 
the unwritten common law of the country, sometimes w it li 
greater or lesser modifications in the detail, blit agreeing in 
gonoial principles. We cqualU disemer them in the acts of 
Cortes, which, to borrow the expression of Sir Edward Coke, 
are oiten ‘ullirmanecs of the (ommon law’ The tradi- 
tionary Fueros of Castile also formed the basis of the Furro 
Ttcjo (IrCuMt, which rreeixed its last revision under LYtcr 
the Third And even Alonso the Wise, though he planned 
the subversion of the ancient jurisprudence of his kingdom, 
admit ted into the Part ldiissueli of 1 hose Fueros tic Fxpana as 
relate to the tenures of land, and to military service. Con- 
sisting of ancient usages, neither refined b> the learning of 
the councils nor restrained hv the power of the kings, tho 
Eueros of Castile and Lion bear a neaier affinity to the juris- 

? rufiiTliTGr of the Teutonic nations than the written code 
!hc water -ordeal is noticed only olicc, in a law newly 
amended by yEhiMUH Egica. Rut ordeal by compurgation, 
the most ancieqit form of trial by jury, and the battle ordeal, 
do not appear ifcJb all. ^Neither do we find any notice of the 
custom of returning military leaders by tho verdict of a jury. 
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AH these customs, however, were ’Furroa of Spain in tno 
Middle Apes. .Nor could they possibly have tlu-n e\i>1en, 
had they not been preserved by immemorial usage an] 
tradition ” 

The author then passes these ancient. urnges in review 
Tile first to chilli lie refers is the appoint nu nl of nulilarv 
leaders by a jury, lie traces this custom hath to th»* 
forests of (iermany: and tin n shows how it could not fail 
to succumb universally beiiralh llie establishment of th<* 
feudal s\stem, and m consequence of I he liierarelneal suhor- 
duiatiou of person* and lands. Hi' discovers traces of this 
in the, nomination, b\ the people, oi llie Anglo-Saxon heretochs 
and constables , who were at lust military oHiccrs; ami also in 
the election of the kings of \orvvav b\ the verdicts of twelve 
of the principal men oi each pi miner ! I * * llien returns to 
Spain, “ vv here,” he savs,‘ wo shall iind our old (Jothic 
juries employed in electing tin* chief ollu ers of the army and 
navy of the ('astiliaiin, the Adalid, the Almncadcn, the Alla- 
queque, and the (\innlic. Who was to lie the Adalid? The 
question must ho answered in llie woids of the wise king 
Alonso. Jt is said by the ancients that ‘llie Adalid should 
lie endowed with four gilN the first is wisdom, the second 
is heart, the third is pood common sense, and the fourth 
is finally , and when a king or any other great lord wishes 
to make an Adalid, he must, tall unto himself l irclce q) 
the invest Adalulcs that tail lie found, and tin se must 
surar that thev will truly hftjf. if lie whom they wish to 
choose to he an Adalid hath the four gifts of w huh we have 
spoken, and if they answer i/ca, then thev are In make him 
an Adalul*” Here we have clearlv an inquest by twelve 
men giving their veidiet upon oath If it happened that 
twelve Adalnles could not b( k tomid, tli(*n a kind of talcs tic. 
vircumstitn films was added to tins spinal jury of A dal ides. 
The king or lord was to mala* up the full number of twelve 
with other men well approved in war and deeds of arms and 
their verdict was as pood as if thev had been all Adahdes. 
And he who dared to act as an Adalid without being fully 
elected, was to suffer death. “It was advised in ancient 
times,” says Alonso, “that they were to have the qualities 
before mentioned, because it was necessarv that they should 
possess them, m order to be able to guide the troops and 
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armies in time of war, and therefore they were called Ada- 
tides, which is equivalent to guides (gue quiere tanto decir 
como guiadores ).” 

The author ih, therefore, of opinion that this word comes 
from adal , adel, noble, and leid 9 lead, leiten, to guide or 
conduct. The Ada! id was the guide or chief of the 
Almorjavar'i , nr cawilry soldiers. The Adahd mayor was 
commandcr-in-clucf of all the Almogavars, or Castilian 
cavalry. 

After his election hy this species of jury, the Adalid was 
thus solemnly admitted to 1n& olliee The king gave him 
rich garments, and a sword and a horse, aiul arms of wood 
and iron, according to tin* customs of the country. By a 
nco homing a lord of knights, the sword was to bo girt, and 
then a shield was placed upon the ground, the future Adalid 
stepped upon it, and the king drew the sword out of its scab- 
bard, amt put it naked in Ins hand. And now as many of 
the twelve Adalids as can assemble round the shield, grasp 
its edge, .uni lift him up as high as they may: they turn his 
face towards the cast — “In the name of God,” exclaims 
the Adalid, “ L defy all the enemies of the faith, and of my 
lord the king, and of his land.” And, thus speaking, ho 
lifted up lus arm, and struck a stroke downward, and lie then 
struck another stroke across, thus dos< nbmg in the air the 
sweet and holy sign of redemption, and he repeated this 
challenge lour times towards each of the quarters of the 
world. Then the Adalid bhoat lied Ins sword, and tlio 
king placed a pennon in his hand, saying, “ I grant unto 
thee. that henceforward thou art to he an Adahd ” An Adalul 
might have risen to command from the lowest rank in the 
Castilian army. He might have been a peon or foot-soldier, 
but he became the Jellow and companion of the hereditaiy 
nobles, the lords of vassals, and the nco# homhres ” In this 
ceremony, the author perceives a repetition of the forms 
used at the election ot kings among the Germans, or at 
least at the choice of military leaders; duces ex virtute 
sumunt . 

I would by no means affirm that there does not exist, in 
this mode of choosing captains, in the concurrence of these 
twelve jurymen, and even in the number twelve itself, any 
remnant of old Germanic customs. This much is evident, 
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that what has just been described was much rather a sort of 
chivalric ceremony m connection with the elevation of a man 
to a superior rank, than the election of a barbaric chief; all 
the forms, all the details of the elevation of an Adnlid. 
remind us much move of clmalric usage than of (icrmamo 
custom , and it is a strange anachronism to suppose that all 
this took place, the hundred years before, among the Visi- 
goths, notwithstanding that no mention is made of it m any 
historic monument, and, what is still more conclusive 1 , not- 
withstanding that tin* general state of manners at that time 
gives no hint of an) thing of the kind Jt is much more 
probable that these customs originated among the (ioths 
during their struggle against the Arabs, in the mountains 
of .Northern Spain, and in consequence of the new direction 
of mingled feudalism and Jihertx, which was imparted to 
their manners by this new position. 

Tin 1 Altnocadrnr orenplam of foot soldiers, the Alfaqurque 
or officer employed to heat, for the ransom of captives from 
the Moors, and the Cowihe up captain of a ship, were 
Appointed in a similar manner, md by the leeoinmendation 
of a jury composed, not of members of the class to which the 
candidate belonged, but to members of the class to which ho 
aspired. This t ire in list a nee alone settles the question; for 
it is a result of clmalric, and not of H.irharian manners; 
it reminds us ol the scjuiie who was dubbed knight by 
knights, and not of the wart tor who was chosen or judged 
b) lus peers. 

J shall not follow' the author in lus researches on ordeal 
by boiling water and by tire, or upon trial by combat 
Although we meet with traces of these customs m the old 
monuments of some Barbarian legislations, they were not 
the common law of modern peoples, during the tirst epoch 
of their establishment on the* Koman territory. It was at 
a later period, and by the influence cither of the corruption 
of religious ideas by superstition, or of the military organi- 
zation of the feudal system, that they became developed, 
recognized, and formed into a veil table jurisprudence. Tho 
general facts of Europe do not, therefore, authorize us to 
conclude that, hccausu they existed among tho Spaniards 
in the fourteenth century, they also existed among the 
Visigoths m the se\cnlli century. Tho almost absolute 
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silence of the historic monuments of the first epoch, hero 
retiring all its authority 

The facts relative to compurgation, by the oath of a certain 
nuiubef of witnesses, are more important and more curious. 
“ Compurgation, 1 ’ sa\s our author, “ is directed m express 
terms in all the Teutonic laws ; but it docs not appear to 
have been :,.linissihle in trials conducted according to tlio 
forms prescribed by the Fuero jiw/o Yet afterwards, this 
ordeal was widely spread as ixfiiero, both in enil and criminal 
trials Though discountenanced by the legislature, it was 
retained in practice ; and a fon ible illustration is thus given 
of the stubbornness with which the (loths adhered to their 
usages ami tu-doms 'l*wl b\j jury, through it, 111 its gorm 
was fell lo he a hcncJit ’’ 

“ As an ancient and general usage of Castile, the trial is 
tnned mned in the* Fitero Viejo As a local custom or bye- 
law of the cities of Castile and Leon and their dependencies, 
it was Aery fmpiently established, or rather declared , by tho 
charters granted by their (mimic i s. 

‘•Three thousand weldor, according to tho Fucro Virjo, 
were paid for dishonouring the palace of the king, or spoiling 
his castle; and li\e hundred si/chlos was the price of the 
head of the merino , or the composition for scandalizing hun ; 
and cAcrv man who wished to sum* himself from the pay- 
ment of these mulcts, aams to defend himself 1 )a tho oath of 
twelve men,Jor Mteh arts ihr v stuff of Castile m the ohl time . 
When accused of the death of another Jt/o d'ah/o , tho sus- 
pected noble defended liimse 1 !' b\ the oath of ele\en other 
jftjos d'ah/o, himself the twelfth, and, as true knights, they 
were all sworn upon the (inspel Hook, with their spurs upon 
Ilnur heels There aa ere two insults only which ga\o a 
Duena, or a sipurc, tin* light of complaining that a Jijo 
d'ah/o had scandalized them, viz , a blow or a wound, or the 
robbery of their mules or garments Within three days, 
ilic parly so m pi red In a eaitilf knight was obliged to com- 
plain of the oiFonce, and to disclose tin* mjui) to the Jijos 
d'ah/o of the town, the htlntdores , and to tho inmates of 
the Jijos d'ah/o, if there v ere any, and to cause the town-bell 
to be rung, saying, “such a one hath thus dishonoured me.” 
These formalities having been observed, the f/o d'algo w'as 
bound to answer the complaint ; reparation was made lfl'ie con- 
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fcsscd It, by forfeiting five hundred sucldos, the price of his 
own head ;’but if he denied il, ho was to clear himselt hv the 
oath of eie\en oilier fi/ns d'alf/o , himself the hcrljt/i . Hut a 
labrador accused of injuring a Jtjo d'ah/o was lfot to hi* 
# admit ted to defend hiinselL by his peers; and he was unfairly 
compelled to swear with cJe\e» Jljos iVitlgo , himself the 
twelfl Ii. 

‘•These customs are taken from Ihe general code In 
peculiar districts, compurgation w r as so much in vogue, lliat 
coinpurg.it nxes were allow ed to female culprits. At A nguas, 
as well as in other towns, a, woman charged w T ith theft could 
defend herselt by the oaths of a jury of other women. More 
whimsical was the Kuero ot Cuenca, which is pasMUg strange*, 
both for the spirit ot the law and llu* terms in which it is 
expressed If perchance any husband suspected that lus 
wife had planted horns upon his head, although he w.is not 
able to prow* the lad h\ ewdeucc, ilm wile was to just dy 
herself by swearing to her dustily, with twelve good wives 
oft lie neighbourhood , amlil’llicy pronounced her to be pure, 
her husband was obliged to be persuaded that she was so 

“The customs ot St. Sebastien ml (iiupuscoa, allowed 
an odd kind of proceeding, resembling the assessment of 
damages by ihexerdu t of a jury. Tin* ravisher was to pay 
the price of xirgmitv, or he was to mam the object of his 
ungovernable passion; which punishment, as the chart ir 
wisely observes, ‘is fully i*ipial to a line.’ Hut if she, who 
had been a maul, was uiiwoilliy ol lieeoming his wifi*, ho 
was to provide her with such a husband as she might have 
reasonabh expected to have* obtained previous to her mis- 
hap, ‘according to • the* estimation of the alcalde, and of 
twelve good men of »St. Sebastien 1 

“ The fullest directions concerning the use of the ordeal 
are contained m the charter ot Molina Don Mulrnpio de 
Lara incorporated the town of Molina, the seigniory of the 
noble house of Lara, in the year 1152. 11 is charter may he 

quoted as the most valuable record concerning the uucicnt 
municipal jurisprudence of Castile xvlnch has yet been pub- 
lished, as it displays the entire constitution and government 
of a Castilian town. * * * * J^nes, according to the 

old Gothic law, were enacted at Molina for wounds and 
jqiaims. The accuser was to support his charge by three 
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‘vecinos * or burghers of the town, if the offence was com- 
mitted within its walls Two vecinos sufficed if without. 
And, in default of full proof, the culprit cither swore with 
twelve vecinos, or fought with the accuser; but the latter 
had the choice of the ordeal. # * * * When a murder* 
lnid been committed, if one of those engaged in the fray 
took the gui't on his own head, saving, 1 1 killed him ,* the 
others wore 4 to sa\e themselves with twelve true burghers,* 
— los o/ros ml reuse con dove vecinos dcrcchvros. It might 
happen, that none would confess the crime; and as all wore 
then equally liable' to suspicion, the relations of the dead man 
were at liberty to select any one as the murderer, ‘just as 
they thought lit ,* after which the supposed murderer named 
eleven relations of the slam, and these, together with the 
accuser, swore to his being guilty or not guilty. Unani- 
mity was required; and if one or two would not swear, that 
is to say, if they could not agree with the majority, each 
one who was so dissentient swore with twelve, that neither 
he, nor any one for his in 1 , had received any bribe; then he 
w-ns discharged. But if the defendant did not ‘fall* by 
the withdrawing of Ins juror, lie was at liberty to name 
another. This proceeding is remarkable, a new aspect is 
given to the ordeal by calling in the compurgators to swear 
with the accuser instead of the accused , and in this form it 
is, perhaps, more closely assimilated to a jury-trial. It may 
be observed, that a practice once prevailed m England of 
withdrawing the dissentient jurors, and replacing them by 
others, till an unanimous verdict was obtained ** 

Such are the facts which the author of these researches 
has collected ou the existence ot ancient (Jermanic customs, 
or analogous, Usages, m the towns of Castile and Leon, 
dating from the twelfth centun. He unhesitatingly con- 
cludes therefrom that these same customs existed in the 
sixth and seventh centuries among the (Spanish Visigoths, 
and formed a part ol their institutions. 

It is inconvenient to prove that facts are not true, for it 
devolves on him who affirms them to prove that they are 
so ; and, in such a case as this, when wo speak of epochs 
separated by five or six centuries, and by such a revolution 
as the dispossession of a people and a foreign conquest, 
inductions ore not sufficient. The Forum judicum is abso- 
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lutely silent upon the Appointment of military leaders, and 
upon compurgation by juries; nav, more, this lalter institu- 
tion is incompatible with the arrangements of this code in 
reference to judges and the administration of justice. No 
other contemporary authority contradicts the Forum jmh- 
Must we, upon the authority of facts of much more 
recent date, and which refer to an entirely different state of 
civilization, refuse to believe proofs so direct, and tcsLimonu s 
so posit l\ e ; 

I am aware of all that may he said about the disorders of 
these times, the continual gaps in the laws, and the disposi- 
tion of legislators to omit precisely tlure usages which were 
most simple and universal, as though they had no need to 
be consecrated or even indicated by formal enactment Jt 
is, in fact, very possible that the practice of compurgation 
by juries was not completely unknown to the Yis'goths ; it 
recurs in all Germanic customs, and it may not have disap- 
peared either entirely or all at. once, even after tlio intro- 
duction of a code derived prnieip illv from the Komau laws. 
Jiut it is impossible to believe, in spue of this code, that it 
continued to be the common law, the fund. 1 mental institu- 
tion, the veritable pidiciul svslem of the nalion. 

It is more cas> to c\pl.ini, with likelihood, the existence 
of these practices among the Spanish Goths of the twelfth 
century, than to pistilV, without proofs, or rather m 
opposition to all evidence, the arbitrary supposition of their 
prevalence among ihe Visigoths of the seventh. Such 
institutions have in themselves something of spontaneity; 
lliev coi respond to a certain degree ot civilization, to a 
certain state of social institutions; we meet with them 
under forms more or less similar, but fundamentally ana- 
logous, not only among all the Germanic peoples, but al o 
among nearly all those barbaric peoples which, scarcely 
i-jsued from a nomadic lift*, begin to establish themselves cm 
a nevv r territory, after they have conquered it. Now, tlio 
destruction of the monarchy of the Visigoths by the Arabs 
suspended tlio course of the institutions which it had 
received two centuries before, broke off iho councils of 
Toledo, crushed or greatly diminished tho predominance of 
tho clergy, and, in fine, put a stop to tho civil i/.ati on which 
had commenced, and gave to aflairp on entirely new dircc- 
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lion. Scattered among the mountains, frequently wandering, 
separated into various hands, thoso of the Goths who did 
not submit to the conquerors, returned, so to speak, towards 
the life which their ancestors led in the forests of Germany. 
Roman institutions, Roman maxims, all that collection of 
laws and ideas which they had received from the clergy, and 1 
which had | retailed over their own habits, disappeared 
almost necessarily in this shock, or at least were retained 
only by tlio^e Goths who remained under tho dominion of 
the [Mussulmans Tic* companions of JVlagun, up to a 
certain point, became German* ome more, from sheer 
necessity. H was after (Ins lmolnntaiy return to their 
primitive condition, anil, l>v consequence, to their ancient 
institutions, that they ri sinned the oilensive against tho 
A rahs, and reconquered Spam by degrees, bringing back 
with them those political and indicia] customs, usages, and 
practices, which thev had partially regained. Free instil Li- 
tmus, moreover, could not (ail to regain \ilalily at this 
period; for thev alone can supply strength in limes of 
danger or misfortune. It w.is not in the power ol tho 
customs ol the o/fitiuin pain I mum. and nt the* mum ins id tho 
councils oJ Toledo, to rcslnic the Goths to their subjugated 
country, anil n instate the descendant* ot Cluiiilusiiiiilli upon 
the throne ot their fathers The pariii 1 pal mu ot the people 
in public nlUurs, the bternness ol lhirbarian manners, and 
the eneigy ol irregular lihi i rt\, lould alone produce such 
etfects. There is even reason to believe Hint t lie institutions 
of Spain, after the re-establishment ol tin* kingdoms ol Cast do, 
Leon, Arragon, <fce, were new institutions, and the result of 
the new position of the Goths, much more than the legacy 
of the nuclei^ Visigoths. \Ve find proofs of this in the 
general Cortes of the kingdom, m the constitutions and 
liberties ot the towns, in the whole political order of tho 
State, winch has no connection whatever with tho old 
monarchy, and follows much nmro naturally as a result of 
the condition and necessuies ot new monarchies. The 
political system established by the councils of Toledo and 
the Ibriiiti ptdicum could not have taken deep root; it fell 
before necessities winch it was unable to meet. The Forum 
iuiUcum itself would perhaps have completely succumbed, 
had it not continued to be the law oi those Goths who lm^ 
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submitted to the yoke of the Moors ; it moreover regulated 
civil order, wlueii jh always more firmly fixed, and loss 
influenced by revolulions. Lt therefore couhnued, in this 
respect, to be t lie general law of Spain; xxluKh political 
order assumed a new form and was regulated by other 
instil litmus. 

The Forum jiulinnn and contemporary authorities are 1 lio 
only true source at which we can study the political institu- 
tions ot the ancient Visigoths, a stance which is doubtless 
incomplete, and winch dues not inlorut us oi all that exiled; 
a source which, prolublx oxen, especially neglected to gather 
up what still remained of (Jermaine ni.iimcrs and habits, but 
which it is linpossibl » to lvpiulial* in order to admit facts 
and general mst ilut ions which sue direct l\ contrary to it. 
The consequences xx Inch 1 luxe deduced Imic. these original 
and eonteuiporaiy authorities, tlicieloir, still subsist, and 
determine the true political svstein of ihe monarchy of tho 
Visigoths The niipcn.il go\ eminent, and ecclesiastical 
theories, were its constituent elements. r riiese elements 
prevailed oxer (Jermaine customs Th. v xxero douhtless 
muddied in order that thev might he adapt* d to a IJaiharum 
people, but, bv modification, thev gamed dominion, and 
became the general term, tin* liiiidameiil.il law', ol the State 
If the Spanish (Jollis aflerxxanls entered upon a course 
more 1 analogous to that pursued h\ other modern nations oi 
the same oiigin, iL is in the ima^ion ot the Arabs, in the 
second conquest of Spain In the re-(»erm.mi/ed (Joths, and 
m the ctlccts of this great rexoliition, but not in tho 
institutions of tho monarchv ot the Visigoths, that wc may 
discern tho causes ol tins procedure. 
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ESSAYS OF REPRESENTATIVE GOVERNMENT ui 
ENGLAND, 

PROM TUG CONQUEST 11LL 3 1IE iSEIfiN OF 3 1IE TUDORS. 


Lecture I. 

Sulijoct of thr course- the liiMoiy of llic oiigiu aiul establishment of 
loinescntalivc govcinuiuU m Em ope — Diftcicnt aspect*. under 
iv I nch lmturj is coiwdi reil uX vuiiou* epochs — Poeti; history; phi- 
losophic history, politic.il Iiinlory.— Disposition of our time to 
consider histuiy under Lhens v.iuouh aspects — fundamental piin- 
eiplc and csseuti.il ch.u.ioloiiMu'rj ol icprescntalivc government. — 
Existence of Una principle and ilicsc ehaiaciciibticd m England at 
all times. 

J Til ink it necessary to rAninrl you, gentlemen, of tlio 
plan which I adopted last scar with regard to our study of 
the political institutions of Kurnpe The essential object of 
that plan was to give some unity and eompact ness to this 
vast history And this is not an aibitrary and sell- chosen 
object In the development of our continent, all its peoples 
and all its governments are connected together; m spite of 
all struggles and separations, there is really some unity and 
compactness in European civilization. This unity, which 
has been revealing itself from <la\ to day, is now evident; 
never have geographical limits possessed less sway than in 
our times ; never has such a com mum ty of ideas, feelings, 
aspirations, and efforts united, 111 spite of territorial demar- 
cations, so great a mass of men That winch is now revealed 
lias been labouring for more than twelve centuries to mani- 
fest itself ; Hus external and apparent community has not 
always existed; hut such has always been, at bottom, the 
unity of European civilization, that it is impossible thoroughly 
to understand the history of any of the great modem peoples 
without considering the history of Europe as a whole, mid 
contemplating the course pursued by humanity in general. 
It is a vast drama in which every people lias its part to 
perform, and with the general events of which we must be 
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acquainted in order to understand the particular scenes 
connected therewith. 

1 have divided the history of the political institutions of 
Europe into four great epochs, which are distinguished from 
each other by essentially different characteristics. The first 
is the barbarian epoch ; a tune of confiict and bonfusion, m 
which no society could bo established, no institution be 
founded and become regularly prcxalcnl m any part of 
Europe; tins epoch extends from the fifth to the tenth 
century. The second is the feudal epoch, and extends from 
the tenth to the fourteenth cent my The third is the epoch 
of efforts towards constitutional monarchy; feudalism 
declines, the populations become free, and royalty employs 
them to extend and augment its power; this epoch embraces 
'the period from the, fourteenth to the sixteenth eenturj. 
*Iu llu* fourth period, on the Coutnicnl, all clluits towards a 
' rcpresent.it i\e system ha\e hilled or almost entirely disap- 
peared ; pure iiinn.m h\ prei.uls England alone decidedly 
obtains a constitutional govcriTinenL This epoch lasts from 
the sixteenth century to the Front li Kcxolution. 

These i poehs were not- delmmiii d by an arbitrary choice, 
—their diMsioii results from tin* general facts which charac- 
terize them They will 110L all form the subject of this 
course ol hvturos. I w i^h to study the political institutions 
of Europe wiLh ) mi, and represent iti\e government is the 
centre towards which all our studies tend. Where I per- 
ceive no trace of the ivprt scut at no system, and no direct 
effort to produce it, l turn aside, and transfer mj attention to 
some other quarter. Nor shall J inerelx limit our studies 
in reference to epochs only , I shall limit them also in 
respect to places. Last year, in my lectures uu the first 
epoch, I did not follow the progress of political institutions 
in the whole of Europe, but confined my observations to 
France, Spam, and England. We liaxe now to study the 
third epoch; but the Stale* -General of Franco and the 
Cortes of Spam were only unfruitful attempts at repre- 
sentative gouTiiment. 1 shall therefore postpone our study 
of them, and dexotc this year's course to the attentive 
examination of the origin of representative government ill 
England, the only country in w Inch it received uninterrupted 
and successful development. This study ia particularly 



ASPECTS OP IllSTOJir. 


259 

necessary to as at the present day, and we are ourselves 
well-disposed to cuter upon it with an earnest desire to reap 
advantage from it. . 

According to their political state, and in the degree of 
their eiuhzation, do the peoples consider history under 
various aspects, and look to it Jor various kinds of interest. 
In the carl) ages of society, whilst all is new and attractive 
to tho jouthlul imagination of mail, he demands poetical 
interest, the memories of the past form tho groundwork of 
brilliant and simple narratives, lilted to charm an eager and 
easily satisfied mriLSily 11, in such a community, where 
social existence is in full vigour, and the human mmd is in 
a state of excitement, Herodotus reads to tho (Jl reeks assem- 
bled at Olympia lus patriotic narratives, and Hit 1 discoveries 
of his voyages, t lie (hecks delight in them as in songs of 
llomcr. If uv llizatum is but little advanced — if men lit o 
more isolated — if * countr)/ m the t mu rote, at least, exists 
but slightly for them,' — we ti ml simple chmnules intermingled 
with fables and legends, but always marked with that naif 
and poetical character which, in such a condilion of exis- 
tence, tho human miml lvijiurcs in all things Such are the 
European clironules from the tenth to the lift eentli century. 
If, at a later period, civili/ation becomes developed in a 
country without the coeval establishment id* liberty, without 
an energetic and extensive political existence, when tho 
period of enlightenment, of wealth, and of leisure, docs 
arrive, men look for philosophical interest in history; it no 
loiigv r belongs to the field of poeln , iL loses its simplicity; 
it no longer vwais its lorincr real and living physiognomy; 
individual characters lake up less space, and no longer 
appear under living forms ; the mention of names becomes 
more rare; tho narrative 1 of events, and the description of 
men, aro more its pretext than its subject, all becomes 
generalized; readers demand a siuninar) of the development 
ol* civilization, a sort oi tlieoiy of the peoples and of events ; 
history becomes a senes ol dissertations on the progress of 
tho human race, ami the historian seems onl) to cull up tho 
skeleton of the past, in order to hang upon it general ideas 
and philosophic rclloctinns. This occurred in the last cen- 
tury; the English historians of that period, ltobertson, 
Gibbon, and ILumc, have represented liistory under that 
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aspect ; and most of the German writers still follow the same 
system. . The philosophy of history predominates ; history, 
properly so called, is not. to be found in them. 

But if advanced civilization and a great development of 
the human intellect coincide, in a nation, with an animated 
and keen politic d existence ; if the struggle for liberty, 4 by 
oxciting the mind, provoke energy ol‘ character ; if the acti- 
vity of public life he added to Hie general claims of thought, 
history appears m another light; it becomes, so to speak, 
practical No longer is it required to charm easily excited 
imaginations by iia narratives, nor to satisfy by its medita- 
tions actne intellects debarred from exercising themselves 
upon aught but generalities. But men expect from it 
experience analogous to the wants they feel, to the life they 
live ; they desire to understand the real nature and hidden 
springs of institutions; to outer into the movements ol 
parties, to follow Hum in their coinbinat 1011s, to study tho 
secret of the influence of the masses, and of tho action of 
individuals; men and things must resuscitate before them, 
no louger merely as an interest or diversion, but as a reve- 
lation of bow rights, liberties, and power are to be acquired, 
exercised, and defended, how to combine opinions, interests, 
passions, tho nm ssities of eireu instances, all Hie elements 
of actho political life. That is what history becomes for 
free nations ; it is from that point of mow that Thucydides 
wrote tho history of the Polopomiohian war, Lord Clarendon 
and Bishop Burnet that of the English Revolution. 

Generally, and In thnuT) nature of things, it is in regular 
order, and at distant intervals, that history assumes one or 
other of these various kinds of interest in tho eyes of the 
people. A taste for simple liarral m\s, a liking for philosophic 
generalizations, and a ( ra\ mg for political instruction, almost 
alwaysbclong to very different times and degrocsof civilization. 

By a rare concurrence of circumstances, all these tastes 
and acquirements seem to unite at the present day; and 
history is now susceptible amongst us of all these kinds of 
interest. If it narrate to us with trui h and simplicity tlio 
first attempts at social life, the manners of infant nations ; 
that singular state of society in which ideas are few in 
number but keen, and wants arc energetic although unvaried, 
in which all tho pretensions of barbarian force struggle 
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against all the habits of wild liberty, it will find ns capable 
of understanding such a recital, and somewhat disposed to 
be charmed therewith. Fifty years ago, a faithful picture 
of this age in the life of peoples would have appeared only 
coarse and revolting, its interesting and poetical character 
would have been neither relished nor understood; conven- 
tionalisms were then turned into habits, and factitious 
maimers held sway over the whole of society ; Homer him- 
self, man age so destitute of simplicity and naturalness, was 
admired on hearsay only; and if no one dared to call in 
question his title to gloi\, lie was pitied for Inning been 
obliged to shed the lustre of lus genius upon an epoch of 
barbarism and ignorance. Prodigious cicnts have sine * 
rencued the stale* of sue icly, bioken up old forms, conven- 
tional habits, and factitious manncis; simple ideas and 
natural feelings have resumed then? empire; a kind of 
rejuvenescence lim taken place m the minds of men, and 
they havo become capable of under'! .Hiding man at e\ery 
degree of civilization, and of taking pleasure in the simple 
and poetic narrative* of miaul muii* 1\ In our days it has 
been felt that barbarian tunes also deserved, m some respects, 
to be called heroic times , in our days, mankind has disco- 
vered the faculty, as well as the necessity, of obtaining a 
true knowledge of the institutions, ideas, and manners of 
peoples, on their entrance into social life. Thus this section, 
of history has regained an interest which it had ceased to 
possess; it is no longer regarded as the patrimony of the 
erudite ; it has been seized upon by novelists themselves, ami 
the public have taken delight in following their footsteps. 

At the same time, the need of broad philosophical views 
of the course of human affairs and the progress of socich, 
has gamed strength instead of becoming extinguished; we 
havo not ceased to look to facts for something more than 
more narratives ; w'o still expect them to be summed up in 
general ideas, and to fimiihli us with those great results 
which throw light oil the sciences of legislation and political 
economy, and on tho \ast study of the destiny of the human 
toco. Far, then, from being less inclined to consider history 
under a philosophic point of view, it seems to have acquired 
a wider interest in this respect. More than ever, we feel 
the necessity of tracing events back to their primitive causes, 
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of reducing them to their simplest expression, of penetrating 
into their remotest effects; ana if old chronicles have regained 
their charm in our eyes, the great combinations of historic 
philosophy still constitute a pressing necessity of our minds, 

Finally, our birth into public life, the institutions that 
we possess and that we will not lose, that aurora of liberty 
which, though it arose m ihc midst of tempests, is not 
destined to perish therein, the past which we leave behind 
us, the present with which we are busied, the future which 
awaits us, in fine, our enl ire position - all impart to history, 
considered under the political point of view, the most 
imperious interest llelbrc our tune, the movement of 
public life, the game of parties, the war of factions, the 
struggles of assemblies, all the agitations and developments 
of power and liberty, were things 'which men had heard of 
but had not seen, w hull tlirv had read of m boohs but which 
were not actually existing around the reader These things 
have occurred, and are now occurring under our very eyes; 
every consideration leads us to study them, every circum- 
stance aids us to comprehend them And not to us alone 
has political life 1>» en restored ■ it has returned into history, 
hitherto cold and \ngue to the munis of those who had not 
been struck bv tin 1 real vision-* of the scenes which it relates. 
And while regaining our comprehension of history, wo have 
also become aware of the counsel* and the lessons which it 
can furnish us, its utility no longer consists, as formerly, 
in a general idea, a sort of moral and litcrarv dogma pro- 
fessed bx writers rather limn adopted and p»*aet lsed by the 
public. .Nov, a more or less thorough acquaintance with 
history, and espeei.illv with that of free peoples, is not 
merely an accomplishment of cultivated minds; it is a neces- 
sity to every citizen xvlio feed* desirous to take part in the 
affairs of Ins country, or mrreh to appreciate them correctly. 
And thus this great study row presents itself to us with ail 
the kinds of interest that it is able to offer, because wo have in 
ns ability to consider it undi r all its aspects, and to seek and 
to find all that it contains 

Such are the motives which induce me to select the history 
of tb^ political institutions of England as the subject of this 
cojlfwe of lectures. Here, m effect, hist ory considered under 
its ‘three different aspects, presents itself with the greatest 
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simplicity and richness. Nowhere have the primitive man- 
ners of modern peoples been preserved for a longer period, 
or exercised so decide a n influence upon the institutions of 
a country Nowhere do great philosophical considerations 
spring with greater uhuiulanee from the contemplation 
of events and men. Tien 1 , in line, representative govern- 
ment, the spciial object of our study, developed itself 
■without ii lerrunt ion, received into its bosom and fertilized 
by its alliance the religious movement imparted to Europe 
in the sixteenth century, and thus became the starting 
point, of the political reformation winch is now beginning on 
the Continent 

It is by no means m\ intent ion to relate to von the history 
of England 1 intend merely to consilient under its political 
point of view; and even under ilu^ point of view, wo shall 
nnl study all tin* institutions uf the Kingdom Keprescn- 
t.itive government is our theme: and we shall therefore 
l* llow the history of the Rirliaiuml flop by step Wo shall 
oulj refer to judicial, adiinui dr.itive, and municipal institu- 
tions in so far as tiny are miinocted with representative 
government, and have coni n bull'd either to form it, or to 
determine its character 

Last voar, belort* entering upon our examination of facts, 
T attempted to define with prei ismn what we ought to 
understand by represent .it im government llefore seeking 
for its existence, f desired to Know by wliat signs vu* might 
diwern its presence Now tlut wo are about to studv the 
lii'.tory of tin* only representative government which, until 
our days, has existed with full vitality in Europe, 1 think it 
well to recapitulate some of these ldt as 

1 have said that I had no a on high ojnuion of the division 
of governments by publicists into unman lucaJ, aristocratic, 
and democratic , and ih.it, m my opinion, it was by their 
essential principle, by their general and internal idea, that 
governments were cliuractenxcd and distinguished The 
most general idea that we can seek out in a government is 
its theory of sovereign! \, that is, the manner in which it 
conceives, places, and attribute.* ihe right of giving law and 
carrying it into execution iu society 

There are two gre at theories of sovereignty. One seeks 
for it and places it ni 'some one of the real forces which exist 
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upon the earth, no matter whether it be the people, the 
monarch, or the chief men of the people. The other main- 
tains that sovereignly as a right con exist nowhere upon 
earth, and ought to be attributed to no power, for no earthly 
power can fully know and constantly desire truth, reason, 
and justice, — tlie only sources of sovereignty as a right, and 
winch ought also to he the rule of souTcignty in fact. The 
first theory of sovereignly founds absolute power, whatever 
maybe the form of the go\ eminent The second combats 
absolute power in all its forms, and recognises its legitimacy 
in no case, ft is not true to sin tha-t of these two theories, 
one ortho other reigns c.xchisiv el v m the various governments 
of the world. These two theories commingle in a certain 
measure; for nothing is completely destitute of truth or 
perfectly free from error Nevertheless, one or the other 
always dominates in oven lorn 1 of government, and may bo 
considered as its principle 

I The true theory of sovereignty, that is, the radical illegi- 
timacy of all absolute 1 power, whatever may be its name and 
place, is the principle of representative government/ 

In fact, in representative government, absolute power, 
sovereignty as a right, ini iciv in none of tho powers which 
concur to form the government, tiny must agree to make 
the law; and even whim they have agreed, instead of accept- 
ing for ever the absolute power which actually results from 
their agreemuit, tin 1 rt present alive system subjects this 
power to the variableness of election And the elect o 1 al 
povv cm* itself is not absolute, lor it is confined to tho choice 
of the men who shall have a share in the government. 

It is, moreover, the character of that system, w’hicli 
nowhere admits the legitimacy of absolute power, to compel 
the whole body of i itizens incessantly, and on every occaMon, 
to seek after reason, justice, ami truth, which should ever 
regulate actual power. The representative system docs tin's, 
1. by discussion, which compels existing powers to sock after 
truth in common; 2 by puhlimy, which places theso powers 
when occupied in this st arch, under the eyes of the citizens ; 
and 3, by the liberty of the press, which stimulates the 
citizens themselves to seek after truth, and to tell it to 
pow’er. 

^Finally, the necessary consequence of the true theory of 
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Sovereignty ,ia» that alLactiial. po^cr is responsible. If, in 
fact, no actual power possesses sovereignty as a right, they 
arc all obliged to provo that they have sought aft it ti uth, 
and have taken it for their rule ; and they must legitimize 
their title by the ir acts, under penalty of being taxed willi 
illegitimacy. " The responsibility of power is, in fact, inherem 
in the representative system ; it is the only system winch 
makes it one of its fundamental conditions. 

After having recognised the principle of representative 
government, we investigated its external characteristics, that 
is to say, the forms which necessarily accompany the prin- 
ciple, and by which alone it ran manifest its existence. 
These forms w r o reduced to three 1. diwoion of powers 1 2. 
election; and 2 publicity If is not dillicult to convince 
ourselves that these characteristic.' necessarily How from the 
principle of represent at nc gmeniinent Indeed, 1 all sole 
power in fact soon bccoim 'i ahsiiliilc in rigid. It is therefore 
necessary that all power in flu t should he conscious of depend- 
ence. “All unity,** says Pnsial, “ that is not multitude, is 
tyranny.” Ileum results the necessity for two ULouauu of 
Parliament. If there he only one, rhe executne power 
either suppresses it, or falls into so subaltern a condition 
that there would soon remain only 1 lit* absolulo power of the 
single House of Parliament 2 l-iilcss < lection occurred 
frequently to place power in lieu hands, that power which 
clem eel its right from itself would soon become absolule m 
right, this is the tendency of all autocracies. 3 Publicity, 
winch connects power will, society, is the best guarani u* 
against the usurpation of sovereignty as a right by the 
actual power. 

Representative goA eminent can neither hi' established nor 
developed without assuming, sooner or later, these three 
characteristics; they are the natural eon sequences of its 
principle; but they do not necessarily coexist, and repre- 
sentative government may exist without their union 

This was the case in England Jt is impossible not to 
enquire why representative government prevailed m that 
country, and not m the other States of the Continent. Por, 
indeed, the Barbarians who settled in Great Britain had the 
same origin and the same primitive manners as those who, 
ofiter the fall of the Roman Empire, overrau Europe; and it 
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was not in the midst of very different circumstances that 
they consolidated their dominion in that countiy. 

From the fifth to the twelfth century, we find no more 
traces of true represent alive government in England than 
upon the Continent , its institutions were analogous to those 
of the other European nations ; and wo behold in every land 
l the conflict of the tlm e systems of free, feudal, and ihqiulc- 
\^iucal institutions 

We cannot fully resolve this question beforehand, and in 
a general manner \Vu shall answer it gradually, as we 
advance in the examination of facts. We shall see by what 
successive and \ aued causes political institutions took a 
different course in England to that which they pursued on 
the Continent. We mu), however, indicate at once the 
great fact which, from a very early period, determined the 
diameter and directum of British institutions. 

The first of the giv.it external characteristics of repre- 
hcntutiu 1 government, division of power, is met with in every 
age, in the govei iiiuent of England Never was the govern- 
ment concentrated uithe hands of the King alone; under the 
name of the IViUcnaijnuot^ oi the Cmturil or Assembly of the 
Barons , and after the reign of Henry 111., of the Parliament , 
si more or h ss lnnneroiih and niHueiitial assembly, composed 
in a pariiculii'* manner, w.i> always Assoi ialed w T ith the sove- 
reignty. Fur a Jong period, this assembly somewhat sub- 
served despotism, and sometimes substituted civil war and 
anarchy m the place of despotism , but it always interfered 
uithe central government. An independent council, which 
derived its strength fiom themdiv idual power of its members, 
was always adjoined to the roval authority. The English 
monarchy has al wavs been the government of the king in 
council, and the kings council was frequently Ins adversary. 
Tlie great council of the king became the Parliament. 

This is the only one of the essential characteristics of tho 
system of re p i esc i dative government, which the govern- 
ment of England presents, until the fourteenth century. 
During the course of this epoch, the division of power, far 
jfrpm efficiently repressing despotism, served only to render 
ijr more changeful and more dangerous. The council of 
Sirons was no mure capable than the king himself, of com- 
prehending and establishing a stable political order and 
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true liberty; these two forces were incessantly in conflict, 
and their conflict was war, that is to say, the devastation of 
the country, and the oppression of the mass of the inhabit- 
ants. Hut from this there resulted, in process of lime, 
two decisive facts, from which liberty took its origin; they 
were these : 

1. From the very fact that power was div ided, it followed 
that absolute power, sovereignty as a right, was never 
attributed to the king, nor supposed to bo in itself legiti- 
mate. Now, this is the very principle of representative 
government; but this principle was f.ir from being under- 
stood, or even suspected, philosophically speaking. It was 
incessantly stifled by force, or else i( wush^t in the confu- 
sion of the ideas of the time regarding divine right, the 
origin of pow or, and so forth ; but it existed in the depths 
of the public mind, and 1 km ame l>\ slow degrees a funda- 
mental maxim We Jiml this principle formally expressed 
in the writings of Hracton, Lord Chief Justice under Jlenry 
III, and of Fort i 'Sent*, who held the Mine otlice under 
llciny VT. “ The king.” h.iys llr.iclon, “ should be subject 
to no man, but only to (ind and 1u the law, for the law 
makes hun king; he can do nothing upon earth but. that 
which, bylaw, lie mav do. and that which is saulintho 
Pan dents, that that wlmh pleases the king becomes law, is 
no objection, for w e see b\ the context Unit these words 
do not mean the pure and simple will ol the prince, but 
that, which lias hoi n determined 1»\ t Ik advice of his eouncils, 
the kiug giving tin 1 sam tmu of Iiim authority to their deliber- 
ations upon the subject ” 

“The English monarch \ , v says Forteseue, “non solum est 
regal is, ml legal is et politico potestas” and he frequently 
develops this idea The 1 luinlatmn of powers was, thus, at 
avor} r early period, a matter of public right in Eugland; 
and the legitimacy of sole mid absolute power was never 
recognized. Thus was established and preserved, for better 
times, the generative principle of all legitimate power ns well 
as of all liberty; aud by the virtue of tins principle alone 
was maintained, in^ the souls of the people, that noble senti- 
ment of right which becomes extinguished and succumbs 
wherever man finds himself in presence of an unlimited 
sovereignty, whatever may be its form and name. 
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2. Tho division of tlic supreme power produced yet 
another result. "When the towns had acquired greater 
wealth and importance 1 , when there had been formed, beyond 
tho circle of the king’s immediate vassals, a nation capable 
of taking part in political life, and which tho government 
found it necessary to treat with consideration, this nation 
naturally adjoin'd itself to tho groat council of the king, 
which had never ceased to exist. In order to gain itself a 
place in the central government, it had no need abruptly to 
create new institutions; a place was already prepared to 
receive it, and although its entrance into the national 
council ere long changed its nature and forms, it at least 
w r as not under tho necessity of asserting and re-animating 
its existence There was a fact capable of receiving extension, 
and of admitting into its Iiumjiu new facts, together with 
ne v rights. The British Parliament, to say truth, dates onlv 
from the formation of the Uoiim 1 of Commons; but without 
the presence and importance of tho council of Barons, tins 
House of Commons would, perhaps, nc\or have been formed. 

Thus, on the one hand, tin* permanence of the idea that 
the sovereignty ought to bo limited, and, on the other, the 
actual division of the < entral power, were the germs of ropre- 
aentatiu! government in England. I Tni iJ the end of the 
‘thirteenth lenturywc met with no other of its character- 
istics; and the English nation, until that period, was not 
perhaps actually more free and happy than any of the 
peoples of the Continent. But the principle of the right- of 
resistance to oppression was already a legal principle m 
England; and the idea of the supremacy which holds 
dominion over all others, of the supremacy of the law, was 
already connected, m the mind of the people and of the 
jurisconsults themselves, not with any particular person, or 
with any particular actual power, but with the name of tho 
law itself. Already the law was said to bo superior to all 
other powers ; sovereignty had thus, in principle at least, 
left that material woild in winch it could not fix itself with-* 
out engendering tyranny, to place itself in that moral 
world, in which actual powers ought constantly to seek it. 
$fany favourable circumstances were doubtless necessary to 
.fecundate these principles of liberty in England. But when 
the sentiment of right livos in the souls of men, when the 
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cilizon meets with no power in his country which he is 
bound to consider as infallible and absolutely sovereign, 
liberty can never fail to spring up. It has developed itself 
in England less universally, less equally, and less reasonably, 
we venture to believe, than we are permitted to hope will he 
the case at the present day in our own country ; but, in fine, 
it was bom, and increased in growth in that country more 
than in any other; and the history of its progress, the 
study of the institutions which serml as its guarantees, and 
of the system of government to which its destinies seem 
henceforward to link themsches, is at once a great sight and 
a necessary work for us AVe shall enter upon it with 
impartiality, for \\u can do so without envy. 



270 


£AHLY HISTORY OF ENGLAND. 


Lecture II. 

Sketch of the IIMoiy of Kns* land , fiom William tho Conqueror to 

John Lackland (KifiG 110!)) - William tho Conqueror (1066-1087). 

— William ISulus 1 1HS7- 11(M)> — Henry I. (1100-1135) — Stephen 

(1135-1154 ) — 1 rom v IT (115 1-1 1 Constitutions oi Clarendon. 

— Bichaid Curui do Lion (llb!Ml!W). 

Before entering upon tho 1 1 1 ory of representative 
government in England, \ Hunk it necessary, in tho first 
place, to remind \ <m of the fuels which served, as it were, as 
its eradle-ot the inmcments of the different nations which 
suceessn cly occupied England - the conquest of tho Nor- 
mans — the state of Ihe count rj at. the period of tins con- 
quest, about the middle of l In* elewnth cenlurv — and. the 
principal tweiits which suet cm ded it. A knowledge of facts 
must always precede the study of institutions. 

The Britons,-- (1 aids or (VHs in origin, — were the first 
inhabitants of (SreuL Britain Julius Ca^ar subjugated 
them, and the Roman dominion substituted a false and 
enervating eivili/atiou m the place of their barbarian energy. 
On being abandoned by Rome, when that city abdicated 
piecemeal the empire of the woild, tlm Britons 'were unaHe 
to defend themaehes, and summoned the Saxons to their 
assistance. The latter, finding them already conquered, 
from their allies became ere long their masters, and exter- 
minated or drove back into the mountains of Wales, the 
people whom the Homans had subdued. After a long scries 
of incursions, the Banes established themselves in the 
north of England, during the ninth century, and in the 
latter part of the eleventh century, tlio Normans couqucrcd 
the whole country. 

Towards the middle of the eleventh century, and before 
the Norman conquest, great enmity still subsisted between 
the Saxons and the Banes, whereas between the Danes and 
Normans the recollections of n common origin were still 
fresh and vivid. Edward tho Confessor had been brought 
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up at the Court of Normandy, and the Normans wore luld 
in groat favour by him. He had appointed several of them 
to great offices in his realm. The primate, the Archbishop 
of Canterbury, was a Norman ; and Norman was spoken _t 
the Court of Edward All these circumstances seemed to 
prepare the wa y for the invasion of England by the 
Normans. 

The nilcmal state of England was equally favourable to 
it. The Savon aristocrat y had risen m proum linn as .the 
royal power had dot lined , hut the power of the great land- 
holders was a divided power, and their dissensions opened 
a door for foreign interference Harold, the bj othcr-m-law 
of king Edward, who had died wil limit lhsue, had jii'st 
usurped the frown; so that William had not even to oppose 
a legitimate monarch " Whether the English main 1 
Harold or another their duke nr king, I grant it,'* said 
William on the death of Kdwaid, hut lie, nevertheless, 
assumed to lie heir of the kingdom, by urine of a will of 
the deceased monarch, and c.une to a^ert Ins right at the 
head of an army of 10,000 men. On the 1 II Ii of October, 
1005, Harold lost both tin* crown and Ins lilu at the buttle 
of Hastings The primate 1 hen ollercd the crown of 
England to William, who accepted it after some show of 
hesitation, and was crowned on the (5th of December Ho 
at first treated his Savon subject* with mildness, but 
ordered the const rnet ion of n number of fori resses, and 
gave largo grants of lands to his Nui man comrades During 
a journey which lie made into Normandy, m the mouth of 
March, 1UG7, the Savons res oiled against the tyranny cT 
the Normans. William suppressed flu* revolt, and con- 
tinued Ibr some time still faithful to his policy of concilia- 
tion. But rebellious continued to arise, and William now 
had recourse to rigorous measures Ry repeated confisca- 
tions he ensured the sovereign establishment of the Normans, 
and oftlio feudal system The Savons were excluded from 
all gioat public employments, and particularly Jrom the 
bishoprics. William covered England with forts, substi- 
tuted the Norman language for the Anglo-Saxon, and made 
it the language of law — a privilege which subsisted unld 
the reign of Edward II J. 11 o enacted very severe laws of 
police, among others tho law of curfew, so greatly detested 
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by tbc Saxons, but which already existed in Normandy; 
and finally, lie laid waste the county of Yorkshire, the 
stronghold of tbc Saxon insurgents. 

The Pope had ghen Ins approval to William’s enterprise, 
and had excommunicated Harold. Nevertheless, William 
boldly repulsed the pretensions of Gregory VTI, and forbade 
his subjects i > recognize any one as Pope, until he had done 
so himself. Tho canons of every council wore to bo sub- 
mitted to linn tor Ins ^auction or rejection. No bull or 
letter of the Pope might he published without the permis- 
sion of the King He protected Ins ministers and barons 
against excommunication ile subjected tho elergy to 
feudal military sen ice. And dually, during lna reign, the 
ecclesiastu al and civil eourts, which had previously been 
[Commingled in the county courts, were separated 

After the death of William, m 10S7, Ins States were 
divided among lur three sous, Hubert, William, and Henry. 
"William Ruins sueeeedcd Lo the throne of England, and 
Eobert to the dukedom of Normandy William’s reign is 
remarkable only for act* of tyranny, lor the extension of Hie 
royal lbre&ts, and Ibr odious ovarlnms, he w ould not appoint 
bishops to any of the vacant episcopal secs, but appropriated 
their revenues to his own use, considering them as liefs 
whose po,ifcu'h?orH were (lead 

William Rufus was almost eoii.'tantly at war with his 
brother Hubert lie ended Is buying Norm ami) of him, or, 
to speak more correctly, he n tened it m pledge ibr thirteen 
thousand mIut marks whuh In lc nt to Robert when about 
to join the Crusaders. In the year llUO, he made a similar 
bargain with William, Count of Poitou and Duke of 
Gmcnne The Norman barons bitterly regretted that 
Robert was not King of England, as well as Duke of Nor- 
mandy. They rebelled seieral times against William ; and 
various facts indicate that Lhc Savon nation gamed some- 
thing by these revolts, and was rather better treated, in con- 
sequence, by its Norman monarch Rut tho relations of tho 
two atopies were still extremely hoslilcw hen William Rufus 
wjwgflled w T hilc hunting, oa the 2nd of August, 1100. 
■jM Knry I. usurped the crown of England from his brother 
aroert, to whom it rightfully belonged ; and the Norman 
jKixons, who preferred Robert, offered only a feeble resist- 
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ance to Henry ; lie was crowned in London. Ilia first net 
was a charter, in which, to gaui forgiveness .for his usurpa- 
tionjlie promised not to seize upon tho revenues of the 
church during the vacancy of benefices to admit the heirs 
of the crown vassals to tlio possession of their estates, 
without exposing them to such violent exactions as had been 
usual during the preceding reigns j'to moderate the taxes, to 
pardon the past, and finally to confirm the authority of the 
Jaws of St. Edward, which wen* so dear to the nation. A 
short timo after the concession of this charter, Henry 
married Matilda, flic daughter of the King of Scotland, and 
niece of Edgar Alluding, tin* h>i heir of tho Saxon dynast} ; 
by this marriage lie hoped to conciliate the attachment of 
the Savon people In order to marry him, Matilda was 
liberated from her town, fur hlio li.ul taken the vod, not 
with tlx intention of becoming a nun, a vs Kidinor, but in 
order to i si ape fro n lhe brutal violence of the Normans. 

In 1101. Koheit n turned from the* Cru-ade*, and invaded 
England, hut a in.nl. soon put i Mop to hi* progress, and 
lie rcinniiU'Ml his pr« ten-nous on receiving a pension of 3000 
maik's. :>nrl t lie promise »»t smceednig to lleinVs inheritance. 
The bad government oi Robert in Normandy occaMoncd 
euntinual iliMurbauces in that count ry, and inauitamod the 
evcr-iiu*roiisnig tmdcncy low aids 1 1n* union «d Normandy 
with England ilenn. taking advantage of this state of 
things, invaded Nnmiamlv, where lie had many powerful 
adherents, and after three venr* of .v.t, m IlUfi, the battle 
of Tcuclirbiay decided tin* fate of Robert, who was taken 
prisoner and confined m Cardiff (\edlc where he languished 
twcnh-eiglil years N'orniandv was then muted to England. 

The reign of Hour} 1. was disturbed by < untumal quarrels 
with lhe clergy; he was obliged to renounce the nglit of 
investiture, ■which was held to confer spiritual dignity, but 
the bishops continued to swear to lum fidelity and homage, 
by reason of their temporal possessions. In tho midst of 
the obstacles which lay m Ins path, llonry governed with 
vigour and prudence; he humbled the great barons, restored 
order, and restrained the clergy, and these were the qualitica 
which then constituted a great king. Tho pretended code 
which is ascribed to Henry ] . is a later compilation ; but ho 
effected several important reforms, among others, by r epics- 
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sing flic abuses of Ihe right of purveyance, by which the 
socage tenants of the king were bound gratuitously to supply 
the court, while journeying, with provisions and carriages. 
It is also said that he substituted, for tenants of this class, 
the payment of a money rent instead of the rent in kind 
which they had formerly paid ; but it is not probable that 
this was a general rule 

Henry l. died in 11215 His reign promoted, to somo 
e\tont, the fusion of the two peoples- buttin' separation 
was si ill wide His son William being dead, Henry bad 
appointed ns his successor his daughter Matilda, the wife of 
Geoffrey Plant.igeiiet, Count of Anjou, and an assembly of 
barons had ratilied his choice Hut, during the absence of 
Matilda, Stephen, (Vint ot llmilngne, the grandson of 
William the (\>in|iieror by Ins mother Adela, the wife of 
Stephen, ('mint of lllms, usurped the crown of England; 
but only a few barons attended at Ins coronation, oil the 
22ml ol December. 11 255 Steplcn was anxious, by making 
large concession*, to obtain pardon lor Ins usurpation ; and 
bo published two charters, winch promised all that those 
issued by Henry had promised, including the maintenance 
of the laws of Kdwaid the Gontessor The clergy and 
barons, how cut, swore to bun only a conditional oath ; and 
wishing to make him pay dearly lor their support, the church 
exacted from him the sanction of all its privileges, and the 
barons obtained permission to build fortresses upon their 
estates The kingdom toon bristled with castles and ram- 
parts. Eleven hundred and fifteen were eiveful during the 
reign of Stephen, and assured, far more effectually than his 
charters, the power and independence of the barons 

Tn 11J30, an insurrection broke out in favour of Matilda. 
King Stephen was defeated and made prisoner at the battle 
of Lincoln, on the 20th ot February, 1111. A synod of 
ecclesiastics, without the co-operation of any laymen, gave 
the crown to Matilda; the deputies of the city of London 
were the only laymen present, and they demanded the 
liberation of King Stephen, but in vain, they were admitted 
intake synod merely to receive orders. A conspiracy 
ag lip# Matilda overthrew, ere long, the bold work of the 
Cggpgy; Stephen regained his liberty in 1142, and the civil 
tar recommenced. But a new enemy had now arisen against 
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liim. Prince IL*nry, the son of Alutilda, though stilVyoung, 
had already rendered himself remarkable for his bravery and 

S r u deuce His mother promised linn the dukedom of 

iormamly; the death of his father, (jeolfrey PJantagenet, 
had given him Alamo and Poitou ; and Ins marriage with 
Eleanor of Cuieiine had gamed him two other vast province? 
of Prance In 1151', lie appeared m England with an army, 
hut a negotiation speedily ti rnnnated the conflict, and 
Henry was acknowledged as the successor of Stephen, who 
died a year afterwards, on the 25th of October, 1151. 

A variety of eircmns!. lines weie favourable to the power 
of Henry 11. at Ins at co^son Me muted m his own person 
the rights of belli tin* Savon and Norman dynast ics. He 
possessed immense d 'million* on the (\»n1 nienl . he was 
Count of Anjou, Puke of NuimumU Duke of (l incline 
Alamo, Saiiitonge, Poitou, Auvergne, Perigt »rd, A ugoLimois 
and Limousin Me niairiul hi-. tlmd sun, (leoJlicy, while 
still a child, to tin* inlaid h -in ^ of ihe diuhy of lint t any. 
He soon hecaiue engage.! in w.irwith tin nobilily and the 
clergy He revoked all ^r 1 gifl * of the nn.d domains which 
had been granted liy Stephen and Alatildi, and regained by 
anus all that was not report'd to linn pc.ucubly Me demo- 
lished a large number of the leud d lorl reuses No coalition 
of the barons had as >cl been lu»mcd, and their individual 
power was utterly unable to eompt le with that of ilenvv , 

1 hey tberelbiv submitted The knu; iiI.no rallied around linn 
a great mimkr of interests h\ the maiulenaiiee of strict 
order, and by the appointment of itinerant justices to secure 
a more equitable administration of the Jaws His struggle 
with the clergy was more hloim\, and its success less 
complete ; for llie clergj , who were already constituted into 
a most powerful corporation, and were sustained from with- 
out by the Holy See, had found within llieir own body a 
elueftain capable of resisting e\en the greatest monarch. 
Thomas Bechet., horn in London in 1115), had advanced so 
far in the favour of Henry as to he appointed his Lord High 
Chancellor. Jlis services, his devoted ness, the magnificence 
of Jiis mode of life, nil combined to persuade llenry that, by 
elevating Becket to the highest ecclesiastical dignities, ho 
would gain a powerful supporter m the church ; he, there- 
fore, had him appointed Archbishop of Canterbury and 

T 2 
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Primate of the kingdom. But no sooner was Beckct 
appointed to this office than he devoted himself to the 
interests *of his order, and boldly undertook to exercise, and 
oven to extend the rights of his position. A clerk had com- 
mitted a murder; IJeckot punished him according to the 
laws of the clergy : Henry desired to have him judged by 
the civil la\ , Beckct resisted; and Henry seized this 
opportunity for attacking openly and systematically the 
ecclesjast lull power. Lie assembled the bishops, and 
inquired of them whether lliej would submit to tho ancient 
laws of the realm, or not; and they wore forced to consent 
to do so. Tin* famous ('ouikiI of ( ‘Lircndon was convoked 
in 1161* to deline t he, so laws, and iix the limits of the tw'o 
power 4 The king had conciliated the support of the lay 
barons Sixteen aitieles resulted from the deliberations of 
Lins assembly , they aic to the following effect : 

1 All suits concerning the . a uho umoii and presentation of 
chin dies shall he determined in the cn it courts. 2. Eccle- 
siastics, when accused of any crime, shall appear before the 
king’s justices, who shall determine whether tho case ought 
to he tried m the secular or episcopal courts. The king’s 

1 " notices shall inquire into the manner in which causes of this 
[ind are judged by the cielesiast ical courts; and if the clerk 
is eirwicicd or confesses Ins crime, ho shall lose his benefit 
ofdeigv 6 Xo archbishop, bishop, or ecclesiastic of high 
rank shall leave the kingdom without the king’s permission. 
If he should go abroad, he must give surety to the king for 
his return, and for lus good conduct in all matters aftcciing 
the interests of the lung. *1 Excommunicated persons shiiS'” 
not be bound to gne security lor continuing m their preach 
place of abode, but merely lor presenting themselves to 
buller the judgment of the church and to receive absolution. 
5. JNn tenant in chief of the lung, no officer of his household, 
or of Ins demesnes, shall be excommunicated, or his lauds 
pat under an interdict, until application has been made to 
the king, or, in his absence, to the grand justiciary, in order 
to obtau} justice at bis hands. G. All appeals in spiritual 
causefljfcphall be carried from the archdeacon to the oishop, 
from JEe bishop to the primate, and from him to tho king, 
and shall be carried no further without the king’s consent. 
7. If any law-suit arise between a layman and an ecclesiastic 
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concerning the nature of a fief, the question shall be decided 
by the king's chief justice, by the verdict of twelve probi 
homines ; and according as the nature of the lief max be 
determined, further proceedings shall he carried on before 
the civil or ecclesiastical courts. 8. Any inhabitant of a 
city, town, borough or manor in the king’s demesnes, who 
has been cited before an ecclesiastical court to answer for 
some offence, and who has refused to appear, may bo placed 
under sin interdict ; but no one may be excommunicated till 
the chief officer of the place where he resides be consulted, 
that he may compel linn by the mil authority to gne satis- 
faction to the churili. S) The judgment of all causes, for 
debts contracted bv oath or otherwise, is referred to the 
civil courts. 10. When am ai< hbisliopru 1 , or bishopric, or 
abbey, or priory ul'ro\ai rouml.it ion is \ac:uit, 1 lie king shall 
enjoy its revenues , and when it becomes necessary to fillup 
a see, the king shall summon a chapter to proceed, in flic 
royal chapel, to tiie eh cl uni, which must obtain the sanction 
of the knig, accoidmg to the ad\icc ol the prelates whom he 
may have thought pioper to consult, and the bishop-elect 
shall sweat fealty and homage to the bug as to his lord, for 
all hio temporal possessions, w ith the < \ceplum ot the rights 
of his order 1 J Churches belonging to the king’s lie shall 
not be granted in perpetmU without lu^ consent 12 j\o 
human shall be accused before a bishop, except by legal and 
reputable promoters and witnesses, and il the culprit be of 
such high rank that no one dares to accuse him, the sheriff, 
upon the demand of the Inshop, shall appoint twelie lawful 
men of the neighbourhood, who, in presence of the bishop, 
shall pronounce upon the facts of the case, accoidmg to 
their conscience. 13. Archbishops, bishops, and other 
spiritual dignitaries who are immediate vassals of tin 1 king, 
snail be regarded as barons of the realm, and shall possess 
the privileges and be subjected to the burdens belonging to 
thflt rank, except in tlm case of condemnation to death or to 
the loss of a limb 11 That if any person resist a sentence 
legally pronounced upon him by an ecclesiastical court, the 
king shall employ his authority in obliging him to make 
submission. In like maimer, if any one throw off his 
allegiance to the king, the prelates shall assist the king 
with their censures in reducing hun. 15. Goods forfeited 
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to tho king shall not ho protected in churches or church- 
yards. 16. No villein sl.nl I bo ordained a clerk without the 
consent of the lord on whose estate lie was born 

When tho constitutions of Clarendon liad once been 
adopted, tho king required th.it the bishops should affix their 
seals thereto , all consented with tho exception of Beclat, 
who resisted for a long while, but yielded at length, anil 
promised “legally, with good faith, and without fraud or 
reserve,” to ol.rene the. constitutions The king sent a 
copy of them to Pope Alexander, w ho approved only the last 
six articles, and annulled all 1 he rest (Strong in tho support 
of tlio Pope, Bcekel did pename for his submission, and 
renewed the eonlliet It soon became ihsperate. The king 
harassed Bucket willi pern i ul ions of all Kinds, icijuinng lnni 
to gi\e an account of his admiuirdratuui while Chancellor, 
and charging him with euihe/./deiunit , the bishops became 
alarmed and deserted the cause of tho pinnate. Bucket 
resisted with linloinilahh* courage, but In* was tin ally com- 
pelled to fly to the Continent 1 Tfiu-jy confiscated all his 
property, and banished all ins rcl.dncs and sonants, to the 
number of four hundred Beihet excoinmunicati il tho 
servants of the king, and, from his retirement in a French 
monastei), made Henry toiler on his throne At length, 
the Pope with his legates, and the King of France, interfered 
to put an cii l to tins conflict Henry, who was embarrassed 
by a multitude of ol her ailairs \ lelded, and Bucket returned 
to his see But I.m eouscieme muted with his pride to 
rekindle the wav. He censured Liu* prelates who had failed 
to support him, and excommunicated some uf the king's 
sonants who had been active in their persecution of tho 
clergy. “AVhat 1 ” cried llenry, in a transport of passiraL 
“of tne cowards who eat my bread, is there not one who 
free mo from llus turbulent priest ?” lie was the&W 
Bayeuv , (bur of his gentlemen set out at once for Canter- 
bury, and assassinated Bucket on tho steps of the altar of 
his cathedral, oil the 2!)lh uf December, 1170. The king 
dispatched a courier in pursuit uf them, but ho arrived too 
late to prevent the consummation of the deed. Henry 
manifested tho utmost grief at tho death of Beckct; wo may, 
however, suppose Ills sorrow to have been feigned. In order 
to avert the consequences, ho at once sent envoys to Borne 
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to attest his innocence 1 , and the Pope coil ten toil himself with 
fulminating a general excommunication against the authors, 
fautors, or instigators of tiho assassination. 

Other events, wars with Scotland and Prance, and an 
expedition into Ireland, diverted the public attention from 
Pocket's death. In 1 172, Henry resumed Ins negotiations 
with Pome, and concluded a treaty which, on Llio whole, 
ratified the enactments of the Council of Clarendon. When 
lie had 1 huh become recoin ded with Hie Pope, he made Ins 
peace with his subject.*, who-v enmity lie feared, b) a public 
penance on 1 he tomb of IJciLel, who was honoured by all 
England as a mart \ r 

I 11 1172, some liiigli^b adventurers eom|iiered without 
difficulty, and almost without a battle, a part of Ireland. 
ITeury led an expedition into that eomiln, and lus autliont) 
was recognized. The lenumider ol In ; life was agitated by 
coutiuiinl Wtira 111 delemoof hispnssc'-.uii«*ou the Continent, 
and by the rebellions of Ins elnhhen, who were anviou* to 
divide his power and dominion! In hue In** d.*ith. lie died 
of grief at their tomlm i on Ih-* *»th ol Jul\, I |v t ), at Chi lion, 
near Saunmr , and the < urp.^e nt one ui the gicatest kings or 
England and of Ins ago was left foi .anne time, deserted and 
stripped, upon the steps of an altar 1 1 is eldest- son, 
lUiMuird Cteur-de-Ijion, Mieceded him without dillieulty. 

In merj ag< , and at ever} gnal 1 pm li of history, wo 
almost invariably w it in si 1 lu araiice of *01110 individuals 

who seem to be the fjpei « f ueral spoil and dominant 

depositions of tin ir turn*. ard, the advent urer-hing, is 

an exact represi ntatmn of tin* i Imalrous sjnnt of Hie feudal 
system and of the twelflli century. IniiiiediateU upon Ins 
accesMou, liis onh thought w.ir» tin 1 accumulation id* money 
fertile Crusades, lie alienated Ins domains, lio publicly sold 
offices, honours, anil cveuthe loftiest dignities, to the highest 
bidder; lie even sold permission ; not to go on the Crusade , 
and he was read} to sell London, be said, if be could find a 
purchaser. And while lie was suenliung ever) thing to Ins 
passion for pious adventures. Ins people massacred the Jews 
because some of them had appeared at tlu 1 coronation of the 
king, notwithstanding the prohibition. 

Richard set out at length fur the Crusades, leaving as 
Regent during his absence lus mother Eleanor, who had 
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excited tho princes her sons to rebellion against the king 
Iheir father; and he associated the Bishops of Durham and 
Ely with her in tho regency. Tho tyranny of the Bishop of 
Ely spread confusion throughout England ; ho placed his 
colleague under arrest, and governed alone with boundless 
arrogance, until at last Prince John had him deposed by a 
council of bni ms and prelates Kit-hard, on his return from 
the Crusades, was, a* is well known, detained prisoner in 
Austria, from the 2()lh of December, 111)11, to the 4th of 
"February, 110 L, when he recovered his liberty by tho 
devotedness of ojio of his \ .issals The power of feudal 
feelings and ties was also n um i Jested in the eagerness of his 
subjects to pay his ransom. Kicliard, when restored to his 
kingdom, spent the remainder of hi*, life ui continual wars in 
France, ami died, on the titli of April, 1199, of a wound 
rWehed at the siege of the castle of Chains, near Limoges, 
while eiul<M\ourini* to g.un possession of a treasure which, it 
was said, the Count of Limoges had found. 

During the reign of Uiehard, the liberties of the towns 
and boroughs, which had commenced under William Kufus, 
made considerable progress, and p.vpaml the way lor that 
decisive ad\ance of nalumal liberties and representative 
government in Euglaud— the Gieat Charter of King John. 
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* TjECTUEE 1IT. 

Anglo-Saxon institutions — Effects of t lie Koimnn Conquest upon Anglo- 
Saxon institutions — Effects oi the Conquest upon Not man institu- 
tions.— (’au^s which made llio Norman Cunque-t fu voidable to the 
cstahlushmciit of a sj&Lnin of lice m-titutioiis in England. 

Afteii having given a summary, in the preceding lecture, 
of the principal historical facts \u» are now about to survey 
Anglo-Norman institutions (lining Hie period to which wo 
have just t limed our attention, naun lv, from the middle of 
the eleventh ccntun until the end oft he twelfth 

IIow came it that free institutions wire ost.il dished from 
this time forth among this people, anil lint in other countries? 
The answer to this question may he found in the general 
facts of English histnn. for liislitulions are much more the 
work of cin uiiistaiices than of the lexis of laws 

The HLates which wore fuuuded jn Europe, from the fifth 
to tho seventh century, "Wen* established b\ hordes of wan- 
dering Barbarians, the eompu r.n*s nf the degraded Roman 
population. On the 1 side of the viol ops, them existed no 
fixed and detenu in site form of mh i.il life, on the side of the 
vanquished, forms and liihluiitions uumhled into dust; 
social life died of inanition lienee aro-e long disorders, 
ignorance and impossibility of .1 gein ial sw-tem of nrganiza- 
turn, the reign of force, and the diMiieinbi rmeut of sovereignty. 

Nothing of the kind occurred in England in the eleventh 
century, in consequence of the Norman Conquest. A Bar- 
barian people which had already been established in a 
country for two hundred ) ears conquered another Barbarian 
people which had been tern tonally established for six hun- 
dred years. For this reason, many decisive differences mav 
be observed between this conquest ;uul those which took 
place on the Continent. 

1. There was much more resemblance, and consequently 
much more equality, between 1 ho two peoples; their origin 
was tho same, tlicir manners and language were analogous. 
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their civilization was almost identical, and the warlike spirit 
was as powerful among the vanquished as among the victors. 
Thus, two nations under almost similar conditions, found 
themselves m presence of one another, and the conquered 
nation wnta able, as \vi 11 as disposed, to defend its liberties. 
JIcncc arose many individual evils, but no general ifnd per- 
manent abasement of one race before* the other. Oppressed 
at first, blit retaining its warlike character, the Saxon race 
offered an energetic resistance, and gradually raised itself 
from its infenor pent mu. 

2. The two people.. aho possessed political institutions of 
a singularl v analogou : ii.it lire, whereas elsewhere, in Franco 
and m Italy, the Homan populations, to speak the trulh, 
possessed no institutions at all The communes and the 
clergy Mere required to maintain even obscurely, the Konuiu 
law anum g societies on tin* ('oiitmciii , whereas in England, 
Saxon institutions wciv never si died by Norman inst itulionn, 
but associated with them, anil (in:i!l\ even i hanged tlieir 
character On the ( < onti>n nt, mi* behold the successful 
swaj of barbarism, leud.il i*nu, and ‘iliMilute power, derived 
either from Homan or crrliv»ia*diral ideas In England, 
absolute power was ue\er able to obtain a footing; oppression 
was frequently practised in fact, but it Mas never established 
by law. 

3. The two peoples prof •.'* .1 'b * * religion ; oni* had 

not to convert tin* oilier On the r.mliiu nt, the more 
Barbarian mi tor adopted the religion of the vanquish! d, and 
the clergy Mere almost, entirely Romans , in England, they 
Mere both Saxons and Normans Hence result. d an impor- 
tant fact The Engli.-b i l*Tg\, indead of enrolling them- 
selves m the retinue of the kings, naturally assumed a place 
among tin* lamb'd arii-don nc\ , and jii the nation. Thus tho 
political order ha^ alumni constantly predominated m 
England over the religious nuler; ami ever since tho Nor- 
man Conquest, the political power of the clergy, always called 
in question, has always been oil the decline. 

Thijpjfc the decisive < imiin. stance in the history of England 
—the circuin^t a :i> a > a which has caused its ciwli/aLinu to take 
an, altogether ditfercnt course to that taken by the civilization 
of tbo Continent. Of necessity, and at an early period, a 
compromise and amalgamation took place between the victors 
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and the vanquished, both of whom had i n slit ut ions to bring 
into common use ; institutions moro analogous than existed 
anywhere else— stronger and more fully developed, because 
they belonged to peoples which had already been territorially 
established for a considerable time. 

Thus, Haxon instil ill ions and Norman institutions are tlv 
two sources of the English government Tin* English com- 
monly *rfor then political lilurties to the former source, 
they see that, on the Continent, feudalism did not produce 
liberty, and they attribute llieir feudalism to (he Normans, 
and their liberty to the Saxon* 'Plus distinction has even 
become a symbol of modern political parties, the Tones, m 
general, alleit a ncgleil of S.ixon msliiiitions, whilst the 
Wings attach to tin m the greatest uiipoi tance. Tins view 
oftuents appears to me to h«* ueilher exact nor complete 
Saxon institutions were iw.l, hv them^elus, the principle of 
English liberties The forced .i^imihiiioii of the two people ■ 
ai.d of the two svslems of indiiiilioii;, was their true* cause 
There is exen room for douhl w liel her, w it limit the Conquest, 
liberty would h.i\e n suited fiom S.ixon nisi it ul ions , and we 
may beluwetlial they would lme produced id England result ,i 
analogous to those which omirred on the Continent. The 
Conquest inspired them xmiIi new virtue, and caused them 
to produce result * whuli, if they had been left, to them- 
selves, they would not li.oe produced Political liberty 
i^ucdfrom them, bill \\ - be got leu b\ t hi* mllucucc of the 
Conquest, and in eon cqiiciu ■* of the position 111 winch the 
Conquest placed the two pn.pl *s and their laws. 

1 will now recall to \our recoil vi ion \nglo-Savnn insti- 
tutions as they existed before the Conquest ; and jou will 
soon Bee that it was the toned approximation of the two 
peoples which gmo them vitality, and brought forth the 
liberties of England 

Among local institutions, some were b.enl upen eonnnon 
deliberation, and others upon hiera’ehie.d subordination ; 
that is to say, some upon a principle of liberty, and others 
upon a principle of dependence On one side, were the 
courts of hundred and the county-courts , on the other, the 
great landowners and their vassals * every man of fourteen 
years old and upwards was obliged to belong either to a hun- 
dred or to a lord, that is, to be free or vassal. These two hostile 
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systems, then, placed in presence of one another, conflicted 
as upon the Continent. There is some doubt about the 
question whether, before the Conquest, feudalism existed 
w ith regard to lands ■ that it existed with regard to persons 
there can be no doubt, for their hierarchical classification 
was real and progress^ c Tn localities, although the system 
of free instil ui ions subsisted, the system of feudal institu- 
tions was gaining ground; scignorial jurisdictions wero 
encroaching upon iieo jurisdictions , and almost the same 
process, in fact, was going on as upon the Continent. 

If we look at central institutions, we observe the Bame 

E hennineiioii On Hie Continent, feudalism was produced 

v the aggrandizement of the king’s vassals, and by the 
dislocation of the souTcignty. The national unity, which 
resided m the assembly of the nation, became dissolved; the 
monarch ical unity was unable to resist ; and monarchy and 
libeity perished together Emits had taken the same 
course among the .Anglo-Saxons Under Edward the Con- 
fessor, the decay of the ro\al authority is cwdent Earl 
Godwin, Siward, Duke of .Northumberland, Leofric, Duke of 
Mercia, and many other great vassals, are rivals rather than 
subjects of the king, and Harold usurping the crown from 
Edgar Atlielmg, the legitimate heir, hears a strong resem- 
blance to J high Capet The sm ereignty tends to dismem- 
berment. Monarchical unit} is in danger; national unity is 
in the same declining state, as is proved by the history of 
the "Wittcnngemot. This general assembly of the nation 
was at first the assembly of the warriors; afterwards the 
general assembly of the 1 land-owners, both great and small; 
and at a later period, the assembly of the great land-owners 
alone, or of the king’s thanes. E\cn theie at last neglect 
to attend its meetings , and isolate themselves upon their 
estates, in which each of them exercises his share of the 
dismembered so\orcignt\ . This is almost identical with the 
course of alfairs on the Comment Only, the system of 
tree institutions still subsists m England with some energy 
in local institutions, and especially in the county-courts. 
The feudal system is iu a less advanced state than on the 
Conti^at: 

'ffiwt 'would have happened if the Conquest had not 
oco&nfed? It is impossible to say with certainty, but 
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probably just what happen cd oil the Continent. Tho same 
symptoms are manifested, the decay of the royal authority and 
of the national assembly ; and the formation of a hierarchical 
landed aristocracy, almost entirely independent of the central 
power, and exercising almost undisputed sovereignty m its 
domains, excepting only feudal liberties. 

While Anglo-Saxon institutions an ere in this state, tin? 
Normans conquered England. What new elements did they 
introduce, and an lull eilect did tho Conquest produce upon 
the Saxons ? 

Tho feudal system was completely established in Nor- 
mandy; tho relations of 1 he uuhe with Ins vassals, tho 
general council of the barons, the seignorial administration 
of justice, the superior courts of l lie duke, wore all organized 
already Tins system is impracticable in a largo Slate, 
especially an hen manners li.iNoinade but little progress; it 
leads to the dislocation of the State end of the soAercignty, 
mid to a federation of powerful mdiwdu.iK who dismember 
the royal power Jhit in a Slate of limited extent, like 
Normandy, the feudal sn stem ma\ subsist without destroying 
unity; and notwithstanding William's continual Avars an ltli 
some of his \ nasals, he was in ait) reality tho powerful 
chieftain of his feudal aristocracy The proof of this is 
contained in tlm \er\ enterprise upon an Imh lie led them. 
He had, say the chronicles, from forty to sixty thousand 
men, of an horn twenty -J in e thousand were hired adventurers 
or men who joined Ins standard in the hope of ol darning 
booty, Jlc an as not a leader of Ikirbarians, but a sovereign 
undertaking an invasion at the head of Ins barons. 

After tho Conquest and their tcin tonal establishment, the 
bonds which united the Norman anstoeraey were ncrcssanU 
drawn still closer together. Encamped m tho midst of a 
people who regarded them with hostility and an ere capable of 
Angorous n>is1 .nice, the conquerors felt the need of unity; 
so they linked thcim>cl\es together, and fortified the central 
power. On tho Continent, after tho Ihirbarian illusions, 
we hear of hardly any insurrections of the original inha- 
bitants: thow'ars and conllicts are between tho conquerors 
themselves ; but in England they are betw een tho conquerors 
and tho conquered people. Wo indeed meet, f/om time to 
time, with revolts of tnc Norman barons against the king ; 
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but these two powers generally acted in concert, for their 
interest was their bond of union. Moreover, William had 
found a royal domain of largo extent-, already in existence: 
and it received immense increase from confiscations of the 
lands of Anglo-Saxon rebels. Although the spoliation was 
not universal, il vva* carried out with unexampled promp- 
titude and regularity. William soon had GOO direct vassals, 
nearly all of whom were Normans, and his landed property 
was divided into 60,215 kingld/s fei a largo quant it} of 
which fi-e<|uc'iitly belonged to the same master; for example, 
Itobert de Mortaignc alone pn^essod 5>73 manors, the Earl 
of Warren no 27S, and Linger fhgoil 12JJ, but they were all 
scattered through different counties, lor though the prudent 
William was willing to make Ins vassals rich, he was not 
desirous of making them too powerful. 

Another proof of the cohesion of the Norman aristocracy 
is sup] ill ( d h\ the Doomsdav Hook; a statistical account of 
the roval Jicls, and register of the demesne lands and direct 
vassals of the king, wlm h was begun m ]0S1 and terminated 
in it was compiled by 1 oval commissioners. King 

Alfred lud a ho directed the compilation of a similar register, 
built has been lost. Nothing of the kind was ever done m 
anv other country. 

Ho same cause which rendered Norman feudalism in 
England more compact and regular than on the Cont inent, 
produced a corresponding died upon the Maxims Oppressed 
by a powerful and thoroughly muled eneni}, they formed in 
serried ranks, constituted themselves mto a national bod}, 
and elung resolutely to their ancient laws And ni the first 
instance, the establishment of William did not appear to 
have been entirely the work of force ; there were even somo 
forms of election; after tho bailie of Hastings, the crown 
was offered to him by tho Saxons, and at. his coronation at 
Westminster, bo swore to govern the Saxons and Normans 
by equal laws. After this period, wo incessantly find the 
Saxgst claiming to he ruled by tho laws of Edward the Con- 
feiarathat is to say, by the Saxon Taws, and they obtained this 
from all the Norman kings in succession. These laws 
flStf became their rallying point, tlicir primitive and perma- 
apt code. The county-courts, which continued to exist, also 
Iftrved to maintain the Saxon liberties. Feudal jurisdiction • 
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had made but little process among the Saxons ; it received 
extension on flic arrival of the Normans , but it had no time 
to strike deep root, for it "found itself limited on the one 
liaiul by llio* count} -courts*, and on the other by the royal 
jurisdiction Oil the (Ymtineiit, the royal authority con- 
quered judicial power from feudalism, m England, the 
loyal authority was superimposed upon the coin it } -courts 
Hem e arises i lie immense diUcrun e between the two judicial 
systems. 

Lastly, the Saxons si ill po.^osrd landed property, which 
they defended nr claimed in reliance upon titles anterior to the 
Conquest, and the xalidit} of these* titles was recognised. 

To sum up the whole mailt r, tin Norman Conquest did 
not destroy ngl it among the Saxons, either m political or 
ci\il order It. oppos’d in h-tli nation, that tendency to 
isolation, to tin* di^Nohitam of smicl\ and of power, which 
was the general course of thing*, in Mu nine It bound the 
Normans to one another, and united the Saxons among 
tliomaohes, it brought them into preseme of cadi other 
with mutual powers and rights, and thus eUcctod, in n certain 
measure, an amalgamation of the two nations and of the two 
ixstcms of institutions, under ilu* swaj of a strong central 
] ower. Tin* Saxons renamed tin ir manners as well as their 
Lws ; then* iiil.vi *ls were lor a long time interests of liberty, 
and thej were able to defend them. Thu position, far more 
than the intrinsic character of Saxon institutions, led to tho 
predominance of a system of five go\ eminent in England. 
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TjECTCJIE IV. 

The English rail lament in the earliest times of the -Anglo-Normaa 
Monaioliy — Different names i*ncn to the Kings Great Council. — 
Its characteristics. — Its constitution — Opinions ot Whigs and Toi ici 
on this subject. 

You liaie already soon what was tlio influence of the 
Norman Conquest cm Hie political dost lines of England; 
and what 'was the position m which the two peoples were 

S laced by it They did not unite, nor did tliey mutually 
cstroy 0110 another Tiny lm*d m a state of national and 
political conflict, the one people being invested with a large 

S ower of got eminent, while the oilier was far from being 
cstitute of the means of resistance. We have now to 
enquire what were those institutions upon which this 
struggle was founded. \Vc shall not concern ourselves 
with all the institutions winch then existed in society: we 
are now- looking for the somees of representative govern- 
ment. and are. therefore a l present only interested in thorn 
in which the germs of a representative system existed. 

In order to determine w ith some precision tlio object of 
our study, it will be necessary to ionn sumo idea of the. 
different functions of the power which is applied to tho 
government of society In the foremost rank is presented 
the legislative power, which imposes rules and obligations on 
the entire imus of society and on tho executive power itself. 
Next appears tho executive power, which takes tho daily 
oversight of the general business of society — war, peace, 
raising of men and of taxes. Thou the judicial powder, which 
Adjusts matters of private interest according to laws pre- 
viously established. Lastly, the administrative power, 
charged, under its own responsibility, with the duty of regu- 
lating matters w Inch cannot bo anticipated and provided for 
by any general laws. 

During three centuries these powers have tended to 
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centralization in France ; so much so, that if we would study 
the government of the country we must attend to them all, 
for they were all united and limited to the same indivi- 
duals. Bichelieu, Louis XIV, the Ee\ olution, Napoleon, 
though in different positions, seem to have inherited' the Bame 
projects and moved in tho same direction. Such has not 
Ik en tho cose in England. The administrative power there, 
for example, is to the present time divided and subdivided ; 
it belongs cither to those who arc themselves interested in 
its movements, or to local magistrates, independent of the 
central power of the State, and forming no corporation among 
themselves. The judicial power itself is divided. It was so 
to some extent, through another and stronger cause, in the 
earlier times of England's social life, as in all societies which 
have made but small advancement. Different powers are 
then not only distributed but commingled. Tho legislative 
power is no more central than others : its functions are con- 
tinually usurped by local powers. Judicial power is almost 
entirely local. Centrah/al ion eon mu mces w ith the executive 
power properly so called, and this for a long time remains 
the only one in which any centralizing tendency is found. 
The proof of this is furnished by the feudal system, when 
almost all powers — those connected with justice, militia* 
taxes, Ac. — were local, although the feudal hierarchy had 
at its head the king, and the assembly of the most important 
possessors of fiefs. 

Jn this distribution and confusion of powers at the period 
we arc considering, tho institutions which wo have especially 
to study in order to find the origin of representative govern- 
ment, are those which were central, that is to say, the Parlia- 
. meut and the king. On the Continent, centralization has 
| resulted from an absolute power which has broken up and 
j absorbed all local powers Tn England, on tlic other hand, 
Mocal powers have subsisted after a thousand vicissitudes, 
>whilc they have increasingly regulated and defined their own 
I action. A central government has emanated from them by 
1 degrees — it has progressively formed and extended itself. 
"XV e shall trace this formation step by step, and Bhall only 
study local institutions as they relate to this one fact; and wo 
shall see that this circumstance has been the principal cause 
* the establishment of a free government in England. 

jr 
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It is easily presumed that, in such a state of society, no 
other central institution, properly so called, existed for a 
long time, except royalty. There are certain maxims, certain 
habits of central political action, but no constant rule : the 
facts ar 6 varied and contradictory. Men of considerable 
influence, almost sovereigns in their own domains, are much 
less desiroiu of any participation in the central power ; they 
rather attempt to defend themselves from it as often aB it 
infringes upon their interests, than endeavour at all to control 
it beforehand, and to act upon it in a general manner. Ab hi 
France, at the end of the Carlo \ inginn dynasty, a king can 
hardly be met with, so in ^England, under the first Norman 
kings, a Parliament can hardly bo found. That which 
existed bearing any resemblance to one differs but little 
from fie Saxon Wittoiiagcmot in the form which belonged 
to it immediately before the Conquest, or from the Council 
of Parous 111 Normandy. "We find in the works of 
historians, and in charters, the following names : Curia de 
more , Curia regis, Concilium , Magnum Concilium , Commune 
Concilium , Concilium regni. Put these arc to be regarded 
only as vague expressions which designate assemblies, with- 
out giving any clue by winch to determine their constitution 
and their power Hale sees m them 44 a Parliament as com- 
plete and as real as has c\ cr been held in Eugland.” Carte 
and IS rady see m them only tribunals, privy councils 
dependent upon the king, or pompous gatherings for tho 
celebration of certain solemnities, it will be better for us 
to examine each of these* words, and seek for the actual 
facts w hich correspond to them in the period to which our 
attention is directed 

According to the Tories in general, the words Curia do 
more, or Concilium , Curut rcgi *, Magnum or Commune Con- 
cilium, represent different assemblies. Concilium is a pn\y 
council composed of men chosen In the king to serve him m 
the government Tim C mt ilium was at tho same tjmo 
Curityregis, a tribunal to judge of matters brought before 
the king, and presided out 1 >\ him, or, m Ins absence, by 
the chief justice Jt was called also Curia de more f because 
its assemblies were held, according to ancient usage, three, 
times in tho course of the year, at Easter, AVhitsuutido, 
and Christmas, and was even adjourned regularly from ono 
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period to another, as is done to the present day by the 
Courts at Westminster. 

According to the Whigs, all these words originally desig- 
nated, and continued to the reign of Henry If. (115-t-llH!)) 
to designate the general assembly of the nobles of the 
kingdom, who necessarily assembled before the king in order 
to try cases, to make laws, and to give their concurrence to 
the government. 

The first of these opinions puts too great a restraint upon 
the meaning of the "words ; the second generalizes too much 
on isolated fads, and assigns to them an importance which 
does not belong to them. 

Curia de mon\ Curia rrr/is , signified originally neither the 
merely privy council of the king nor his tribunal; it was 
evidently a grand assembly at which all the nobles of the 
kingdom w*erc present, either to treat, of the affairs of State, 
or to assist the king in the administration of justice “ The 
king," says the Saxon Chronicle. “was wont to wear his 
crown three times a v ear- -at Easter in Winchester; at 
Whitsuntide in West minster ; at Christmas in (iloueester: 
and then there were present with hint all the great men of 
all England, archbishops and bishops, abbots and counts, 
thanes and knights” — “A roxal edict," says William of 
Slidmeshun, “called to the Curia dr morr all the nobles 
of every grade, in order that those sent trom foreign 
countries might he struck with the magnificence of the 
company, ami with Hit* splendour of the festivities” — 
" Under William Uufus," says Eadmer, “all the nobles of 
the kingdom came, according to usage, to the king's court, 
on the day of our Saviour's liatmh " Anselm, \rclibishop 
of Canterbury, haxmg presented hmisclf ad Cutwm pto iiivrr, 
“ was" roomed with joy liy the lung and all the nobility ol 
the kingdom" In 1 i()lf at Christmas, “the kingdom of 
England assembled at Loudon, at the court of the king, 
according to custom ” 

Curia reyi* designates generally the place of the king’s 
residence, and by an extension of meaning the assembly Indd 
in that place; this assembly was general, and not a ineio 
gathering of permanent judges William 1 , summoning 
the Dukes of -Norfolk and Hereford to attend and receive 
judgment in Curia reyis, “convoked," sa\s Ordcricus 
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Vitalis, "all the nobility to his court.” Several judicial 
assemblies held under 'William Rufus, are called ferme 
totius regni nobilitas, totius regni adunatio. Facts and 
expressions of the same kind arc to be found in documents 
of tho time of Stephen. Even under Henry II., when the 
Court of King’s J3cnch had already become a distinct 
tribunal, tho expression Curia regis is applied to the general 
assembly collected for the transaction of public busmess. 
Henry com oked his Curia at Ilcrinondsey, cum principibus 
suis de statu ret/m rt pace reformanda tractans. The second 
of the Constitutions of Clarendon orders all tho immediate 
vassals of the crown mteresse judiciis curia regis . The great 
Council of Northampton, which passed judgment in tho 
complaints of the crown against Rocket, is called Curia regis; 
it comprised not only the bishops, counts and barons, but 
besides these, the sheriffs and the barons secundte dignitatis . 
Lastly, under Richard I., the general assembly of tho 
nobles of the kingdom is still called Curia regis in the 
trial of the Archbishop of York : “ On this occasion there 
were present the Earl of M orton and almost all the bishops, 
earls and barons of the kingdom.” 

A little consideration will show us the inferences to 
jbe drawn from all those facts. At this period the legis- 
lative and judicial powers were not separated; both of 
!them belonged to the assembly of the nobles, as they had 
^previously belonged to the AYiitenagemot of the Saxons. 
When deliberations with reference to a subject or person- 
age of importance were required, this was the assembly that 
judged, as it interposed on all great occasions in the govern- 
ment. Thus all these different expressions denote originally 
the same assembly, composed of the nobles of the kingdom 
■who were called to bear their share in the government. 

How did they interpose? What power, what functions 
belonged to them ? — these ore questions which were futile 
at that time ; for no otic then had determinate functions, but 
everything -was decided according 1 o fact and necessity. Tho 
facts arc these : “ It was the ancient usage that tho nobles 
of England should at Christmas tinio meet at the king’s 
court, either to celebrate the festival, or to pay their respects 
to tho king, or to deliberate concerning the affairs of the 
kingdom.” We find that these assemblies were occupied in 
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legislation, in ecclesiastical affairs, in questions of peace and 
war, in extraordinary taxes, in tho succession of the crown, 
in the domestic affairs of the lung, his marriage, the nuptials 
of his children, dissensions in the royal family, in one word, 
in all matters of government, says Florence of Worcester, 
whenever the lung did not feel himself strong enough to 
settle them without tho assistance of the general assembly, 
or when tho mode in which lie had settled them had excited 
complaints in sufficient number In admonish him of the neces- 
sity of taking the ad\ ice of ot hers. 

As to the holding of those assemblies, they were not 
regular: the W lugs have attached too much importance to 
the three periods mentioned as the tunes of their annual 
convocation: these' gatherings were rather of the nature of 
solemnities, or festivals, than public assemblies. The king 
at that time considered it very import ini that ho should 
exhibit himself surrounded In numerous and weal thy vassals, 
species multiludims; li is force and dignity were thereby dis- 
played, just as that of o\er\ baron was exhibited ill his own 
dominions. Besides, under Henry II and Stephen, theso 
three epochs ceased to be 1 regularly observed The Tories, 
on the other hand, not eoiiMdmng the gatherings called 
Curia* de more and Cur'uvmjis as political assemblies, have 
represented them as extreme]} infrequent, xvliieli they were 
not; there is not a single reign, from the Conquest to tho 
times of King John, in which several instances of them aro 
not to be found; only there was nothing settled and fixed 
in this respect 

The question of the constitution of Hicrc assemblies 
remains. Historians and charters say nothing definite on 
this point: they speak of their members as magnates, pro^ 
ceres, harones, sometimes as militcs , scrvientrs, liberi homines . 
There is every reason to suppose that the feudal principle was 
hero applied, and that, as a matter of right, all the immediate 
vassals of the king owed to him sen ice at court as well as in 
war. On the other hand, the number of tho vassals attached 
to tho crown under William J. exceeded 000 ; and there is no 
reason for believing that all these would present themselves 
at the assembly, nor are there any f.K*ts to indicate that they 
did so. It had already become, for the most port, rather on 
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onerous service than a right; accordingly they only pro* 
sentod themselves in small numbers. 

The word most frequently employed is barones : it would 
appear to have been originally applied to all the direct vassals 
of the crown, per seruiUum mihtare , by knightly service ; wo 
find that the use of the word was limited more and more till 
it was applied almost exclusively to those t nasals of the crown 
who were sufficiently wealthy and large proprietors to have 
a court of justice established m the seat of their barony. 
It is even difficult to admit that ibis last principle was 
generally followed. The name of barones was finally applied 
only to those* immediate vassals wno were so powerful that 
the king felt himself obliged to convoke them. Theresas 
no pritiulne and constant rule to distinguish the barons 
from other tassala, but a class of vassals was gradually 
formed w ho were more rich, more important, more habitually 
occupied with the king m alliurs of state, and who came at 
last to arrogate to themselves exclusively the title of barons . 

The bishops and abbol s also fi >rmed part of these assemblies, 
both as being heads of the clergy, ami as immediate vassals of 
the king nr of the barons. 

No trace of election or of representation is to be found, 
either oil the part of the king’s vassals who did not present 
themselves at the assembly, or on the part of the towns. 
These last had m general suilered very greatly by the Noiman 
Conquest. I n York the number of houses wasredueed from 
1607 to 9(i7; m Oxford from 721 to 213: iu Derby from 
243 to 140; m Chester from 4S7 !o 2S2. 

These, then, are the essential facts winch we may gather 
with reference to the constitution and power of the King's 
Court, or general assembly of the nobles of the nation. We 
see how lutlc influence must have been exerted by an assembly 
of so irregular a character; and we shall see this still more 
strikingly illustrated when we have brought it into compa- 
rison with the rights, the revenues, and all the powers which 
were at that tune enjoyed b) ro\alty. » 
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Lecttthe V. 

The Anglo-Norman royalty: its wealth and power —Comparison of 
the relatnc forces ol Lite Oiown ami of the feudal arislociacy — Pro- 
gress of the royal povrci - Spin Lot association and resistance among 
the great barons. — Commencement ol the stiuggle between these two 
political forces. 

In order to judge accurately of the power and importance 
of royalty at th o period wo are considering, wo must -first 
ascertain its actual position and resources; and wo shall see by 
the extent of these resources, and by the advantages of this 

E osition, how r feeble in its action on the royal power must 
ave been the influence of the assembly of barons. 

The riches of the Norman lung were independent of his 
subjects, he possessed an immense quantity of domains, 1,462 
manors, and the principal towns of the Kingdom. These 
domains W'ero continually being augmented, either by con- 
fiscations, causes for which were of frequent occurrence, or 
by the failure of lawful heirs The king gave lands on a 
free tenure to those cultivators who would pay for them a 
determinate rent {free socatje tenure). This was the origin 
of most of the freeholders, whether m the king’s domains or 
in those of his barons The king, in his domains, imposed 
taxes at will ; he aUo arbitrarily imposed custom-house regu- 
lations on the importation and exportation of merchandize; 
and he fixed the amount of lines and of the redemption 
money for crimes. Jlc sold public offices, among others 
that of sheriff, which was a lucrative one on account of tho 
share m fines which belonged to it. The county sometimes 
would pay for the right to nominate its sheriff, or to avoid a - 
nomination already made. Lastly, tho sale of royal pro- 
tection and justice was a source of considerable revenue. 

As to the immediate vassals of the king, they owed him. 
First, a military service of forty days whenever it was 
required ; Secondly, pecuniary aid under three circumstances, 
— to ransom the king when made prisoner, to arm his eldest 
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son as a knight, or to marry liis eldest daughter. The amount 
of this aid was undetermined up to the reign of Edward I. ; 
it was then fixed at twenty shillings for the fief of a knight, 
and as much for every twenty pounds sterling value in land 
held in socage tenure Thirdly , the king had a right to receive 
from his vassals a relief or fine on the death of the possessor 
of a fief; lie was guardian if the heir were a mmor, and 
enjoyed all the revenues of the fief till the majority of the 
lieir ; he also had a control over their marriages, that is to 
say, the vassal of a lung could not marry without his 
consent. .All these rights were indeterminate, and negotia- 
tions were substituted lor them m v\ Inch the greater foreo 
always had the ad\ outage. Fourthly , the dispensation from 
feudal military service gave rise to an impost termed escuage , 
a kind of ransom-money fixed arbitrarily by tlio king, as 
representative of a service to which he had a claim; and he 
even imposed it in many eases on his vassals when they 
would have preferred to sene in person, lienry II., by his 
purely arbitrary will, levied live escuagcs in the course of his 
reign. 

In addition fo these faxes levied by the king, another 
must be mentioned called the dunegehl, or tax paid for defence 
against the Danes ; this tax was raised several times during 
tins period on all lands throughout the kingdom. The last 
example of it is to be found in the twentieth year of the 
reign of Henry Jl. 

By means of these independent revenues and arbitrary 
taxes, the Norman kings const antly kept up bodies of paul 
troops, who could enable them to exercise their power with- 
out restraint, which did not take place till a considerably 
later period on the Continent. 

Lastly, from "William the Conqueror till Henry II. the 

1 ‘udicial power tended always to concentrate itself in the 
lands of the king. In this last reign the work wus very 
nearly accomplished: how this came to pass, I will endea- 
vour to show. 

Originally the jurisdictions that co-existed were as follows: 
1. The .courts of hundred and the county-courts, or mcet- 
ingd of the freeholders of these territorial subdivisions, 
under the presidency of the sheriff: 2. The courts-baron, or 
feypl jurisdictions : 3. The grand court of the king, where 
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the king and the assembled barons administered justice to 
the barons in cases between any of themselves, or in cases of 
appeal, 'which could only take place when justice had been 
refused in the court of the manor or county. 

The Court of Exchequer, instituted by William the Con- 
queror, was, at first, only a simple court for receiving the 
accounts of the adiiumsl ration of the king’s revenues, and 
those of the sheriffs, bailiffs, &c , and for judging the suits 
that arose on this subject Jt was composed of baronB, 
chosen by the king to form lus council, and to aid him in his 
government. J In proportion as tho larger assembly, the 
Curia regis, came to be held less frequently, so did the Court 
of Exchequer gain m importance The barons who composed 
it began to judge on their own responsibility, and alone, in 
the absence ami before the convocation of the assembly; 
this change was introduced by neccMily, confirmed by cus- 
tom, and finally' sanctioned and established by law. About 
the year 110 1*, another nival court of justice, distinct 
from the Court of Exchequer, arose out of it, the members 
oi which, however, were the same a* those composing the 
CourL oi Exchequer. The lungs lent their assistance to this 
change, because it benefit cd their revenues. At this 
period were established in tin of chancery % which gave to 
purchasers the right to apply at one e to the royal justice, 
without previously passing the subordinate courts of justice. 
Soon the ignorance of tin* lreeholdi is, who composed tho 
county-courts, necessitated tho same extension of the royal 
justice there also, and, in the reign of Henry I, itinerant 
justices were sent into the counties, 111 order to administer 
there in the same way as was done by tho Court of 
Exchequer. Tins institution was ui full vigour only during 
tho reign of Henry II. 

In this way the predominant influence of tho king, in 
judicial order, was csLaldihlicd , this was a powerful instru- 
ment in producing cent rali/ait ion and unity, and yet, as tho 
royal judges only interposed then 1 sen ices as supplementary 
to the institution of tho jury, and did not substitute them 
fur it, — for questions of fact and questions of right remained 
distinct,— the germ of free institutions, that existed in tho 
judicial order, wras not entirely destroyed. 

A king invested with such powerful resources could with 
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difficulty be restrained by an irregular assembly; accordingly 
tbc government of tlie Norman kings was almost always 
arbitrary and despotic. Persons and property were never 
in security ; the laws, taxes, and judicial sentences were 
almost always merely an expression of the roval will. 

When we consider these facts collectively, we may be 
led to two v ’ry opposite results, accordmg to the point of 
view from which we regard them : on the one hand, we see 
the general assembly of the nation interfering pretty fre- 
quently in public affairs, not by virtue of any particular 
official character it possessed, nor for the* purpose of 
exercising any ono special right, such as that of making 
general Jaws, or of voting supplies, but on occasions widely 
differing from one another, and for the purpose of acquiescing 
in the entire course of government Laws, external relations, 
peace, war, ecclesiastical allairs, the judgment of important 
cases, the administration ot the renal domains, nominations 
to great public offices, even the interior economy and pro- 
ceedings of the roval family, all seem to belong to the pro- 
vince of this national assembly. No matter is foreign to it, 
no function forbidden to it, no kind of investigation or of 
action refused to it. All distinction of provinces, all lines 
of demarcation between the prerogalncs of the crown and 
those of the assembly, appear to be unknown, we might say 
that the entire government belonged to the assembly, and 
that it exercised m a direct wa\ that activity, that general 
supervision, which belongs indirectly to the mature and 
perfected represent at ne system, by virtue of its influence on 
the choice of those who are to be the depositaries of power, 
and by means of the principle of responsibility . 

On the other hand, if we forget the assembly and examine 
the royal power, as isolated, we «hull see it exercising itself 
in a multitudes of cases, in as absolute and arbitrary a 
manner as if no assembly had existed to sliaro in the 
govemment. The king, on his own responsibility, made 
lawapjfnded taxes, dispossessed proprietors, condemned and 
h lirtpjhrt important persons, and exercised, in a word, all the 
m0^Pot unlimited sovereignty. This sovereignty appears 
entire, sometimes in the hands of the assembly, sometimes in 
those of the king; when the assembly proceeds to inter- 
fere in all the details of govemment, we do not find any 
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complaint from the king, as if an encroachment had been 
made on his prerogatives ; and when, on the other hand, 
the Ling governs despotically, we do not find the assembly 
bestirring itself to protest against the extension of royal 
power, as a blow aimed at their rights. 

Thus we are met by two classes of facts, simultaneously 
existing in this infancy of society, — facts which seem to 
belong to a fully developed system of free institutions, and 
facts which arc characteristic of absolute power. On tho 
one hand, the aim of free govern men Is, which is, that the 
nation should interfere, directly or indirectly, in all public 
affairs, seems to be attained ; on the other hand, the inde- 
pendent and arbitrary domination of the royal power appears 
to be recognized. 

This is a result that must necessarily arise in tho disorder 
of a nascent and troubled stage of civilization. Society is 
then a prey to chaos , — all the rights and all tho powers of a 
community eo-evwt, hut they are confounded, unregulated, 
unmarked by limits, and w itliout an\ legal guarantee*, — free- 
men have not jot abdicated am of their liberties, nor has 
force yet renounced any of its pretensions If any one bad 
said t*i the barons of William, or of Henry J , that they had 
nothing to do with affairs of State, except to comply 
when tho king demanded ail imjio>t, tlu*\ would have been 
indignant. All the affairs of the Slate were theirs, because 
they were interested in them; and when they were called 
upon to deliberate concerning peace or war, thev believed 
that they were exercising a right belonging to them, and 
not making a conquest uver ruval authority No freeman, 
W'ho was strong enough to defend his freedom, recognized 
any right in another person to dispose of him with- 
out his consent, and found it a very sunplo matter to give 
Ins advice on questions that were interesting to him. The 
king, in his turn, measuring lus right by lus force, did not 
recognize in any person, nor, consequently, in any assembly, 
tho legal right to prevent linn from doing' that which lie was 
able to do. There were then, properly speaking, no public 
rights or powers at all ; they w f ere almost entirely individual 
and dependent on circumstances ; they aro to be found, but 
in a state of isolation, unconscious of their own nature, 
and, indeed, of their very existence. 
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In this disorderly state of tilings, the able and energetic 
government of William I , Henry I. and Henry II. caused 
the royal power gradually to assume a much more general 
and consistent character. Accordingly, national assemblies 
became by degrees more rare and loss influential; under 
Stephen, they almost entirely disappeared. The barons no 
longer had a common meeting-point, and wore more occu- 
pied with the rule of their own domains than w r ith any 
association with the royal power for the purpose of con- 
trolling or restraining it "Kicli devoted himself more exclu- 
sively to his own aliairs, and the king, following this example, 
made himself almost the sole master of those of the State. 
Ho availed himself of the need of order and regularity that 
made itself felt every day, m order to constitute himself, 
in some sort, the dispenser of them By these means ho 
soon became the firM. m name, as well as the most powerful 
in fact. Through him, the roads became more secure; lio 
protected the feeble, and repressed robbers. The mainte- 
nance of public order devolved upon the royal pow r or, 
and became the means of extending and strengthening it 
more and more. "Whatever the king had possessed himself 
of by conquest, lie 'i indicated as Ins own by right. Thus was 
formed the royal prerogatne. 

Hut at the same time different circumstances concurred 
to draw the barons forth from their isolation, to unite them 
among themselves, and to form them into an aristocracy. 
The Anglo-Norman throne was successively occupied by 
three usurpers, William 11, Henry 1 , and Stephen. In- 
vested with a pow'er w hose Idle was doubtful, they felt the 
necessity of bringing the barons to recognize their claims ; 
lienee the first charters were conceded No ono of the 
barons was powerful enough, m himself, to restrain the 
threatened extension of royal power, but they formed the 
habit of making coalitions , and as each of the barons enter- 
ing into such coalitions, lelt the necessity of attaching 
his vassals to himself, concessions w ere male to them also. 
The absence of large fiefs, in England, served the eftuse both 
of pow'er and of liberty ; it allowed pow'er to form itself into 
unity with greater facility, and it obliged liberty to Beelc for 
guarantees in the spirit of association. That which finally 
contributed in the most decided way to form and consolidate 
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this aristocratic coalition, was tlie irregular and usurping 
conduct of John during the long absence of Bichard Cceur- 
de-Lion, and the disorders and civil wars which wero naturally 
the results of this absence. In tho midst of these disorders 
the government fell into the hands of a council of barons, 
that is to say, of a portion of the aristocracy. Thoso who 
had no share - whatever in the central power did not cease to 
control it, and to regard it as rightfully theirs ; in this way, 
the one party formed a habit of governing, the other that of 
resisting a government winch was in tho hands of their 
equals, and not of the king himself .John, by Ins cowardice 
and ill-judged familiarity, had brought the throne into dis- 
respect before he himself ascended it, and his barons much 
more easily conceived the idea of resisting as a king, one 
whom they had despised as a prince. 

Thus, in the space, of a hundred and thirty years, two 
elements in the 8Lite, v Inch wore at first confounded and 
had almost acted in common, were, separated and formed into 
distinct powers,— the ro\al power on the one. hand, and on 
the -other, the company of barons The struggle between 
these two forces then commenced, and we shall see royalty 
continually occupied in defending its privileges, aud tho 
aristocracy as unwcaricdly busying itself in the endeavour 
to extort new concessions Tho history of tho English 
charters, from the reign of William J. to that of Edward 1., 
who granted them a general confirmation, is the history of 
this struggle, to which England is indebted for the earliest 
appearance of the gci ms of a IVcc' gn\ eminent, that is to say, 
of public rights and political guarantees. 
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Lecture Yl. 

Ilistory of English Charter —Charter of ‘William the Conqueror (1071). 
— Cliartei of Henry I (1101 Charter* of Stephen (1135-1136). — 
Chaitcr of llcury 11. (1154). 

Liberties arc nothing until they liave become rights, — 
positive rights formally recognized and consecrated. Sights, 
even w hen recognized, are nothmg so long as they are not 
entrenched within guarantees And lastly, guarantees are 
nothing so long us the) art 1 not maintained by forces mdc- 

E endeut of them, ni the limit of their rights. Convert 
berties into rights, sin round rights by guarantees, entrust 
the keeping of these giuiantecs to forces capable of main- 
taining them — such are tliu biicccsbi\c steps in the progress 
towards a free government. 

This progress was exactly realized in England in the 
struggle, the history of which we are about to trace. Liber- 
ties iirsl concerted themselves into rights , when rights were 
nearly recognized, guarantees weie sought for them; and 
lastly, these guarantees wen* placed in the liauds of regular 
powers. In this may a rcpiesonLativo system ul‘ go>cinment 
was formed. 

"VVe may date from the reign of King John as tiie pciiod 
when the effort m ot the English aristocracy to procure a 
recognition and establishment of their rights became con- 
spicuous , tlie\ then demanded and extorted charters During 
the reign of Edward I .Hum barters were fully recognized ami 
continued; they became leal public rights. And it was at 
the same epocli that a Pailiaincnt began to be definitely 
formed, that is to say, Hie organization of politic.nl guaran- 
tees commenced, and with it Hie creation of the regular 
power to w Inch they are cut rusted 

I have shown how Hie two great public forces — royalty 
and tho council of barons, wen 1 funned, cemented, and 
brought into juxt.- AVe must now follow these 
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forces into the combats in which they engaged their 
energies in order to have their reciprocal rights recog- 
nizca and regulated; and to do this we must trace the 
history of English charters. I shall then enquire how tho 
guarantees were organized, that is to say, how the Parliament 
was formed. 

When William the Conqueror arrived in England, his 
position with respect to the Norman barons and knights had 
been already regulated on the Continent by the feudal law r ; 
their respective rights were fixed and recognized. After 
the Conquest, fear of the Anglo-Saxons kept the king and 
the Normans so fur united, that neither of them cared much 
to extort concessions from the other Very different, how- 
ever, were the relations between William and his English 
subjects lie hod to adjust those relations,— here was a 
legislation to be created, and rights to he recognized or con- 
tested. The English made the most strenuous efforts to pre- 
serve their Saxon laws, mid it appears to have been m the 
fourth 3 car of William’s reign (tin* \ ear 3071) that they 
succeeded in gaming an assurance that these laws should bo 
maintained. There is reason lo bolie\c that on this occasion 
he granted the charter intituled, “ dun (a regitt de guibusdani 
statutis per to/am An ghaut Jtnn tier observandns ” Some have 
asserted that tins charter was. not granted till nearly the end 
of Wdliam’s reign, but. 1 see no reason for assigning any 
other period to it than that which 1 have mentioned. 

This charter, the authentic lty of which* lias been some- 
times quest lulled, f Hunk on insufficient grounds, is a kind 
of vague declaration containing the general principles ot 
feudal political law. William, in it, recognizes rights which 
lie often allowed himself to \ lokito , for Ins power rendered 
tho violation of his promises easy Tho Norman barons did 
not form themselves into any body, unless perhaps against 
the English ; they were all too much occupied in the work of 
establishing thoinsclv os in t heir new domains. If they some- 
times roused themselves to oppose the t\ ranny of William, 
their revolts were only partial, and tho king adroitly lined 

* The original is lost, but a copy of it o\i. k .ts in flic fled Hook of tha 
Exchequer, which gives .i btiong pusumphon lm its authenticity. 15c- 
sidcs, the charter of llemy I. makes a dibtmcl allusion to it. 
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the English in order to put them down. His son, William 
Rufus, by adopting the same policy, obtained similar suc- 
cess. But Henry I. had to pay for his usurpation; tho 
charter which he granted was the inevitable consequence 
of his possession of the throne. 

Thii charter of Henry’s contains a solemn promise to 
respect all ancient rights. Tn it the king promises no more 
to follow all the evil practices by winch tho kingdom of 
England was oppressed under the king his brother, that is 
to say, not to appropriate the revenues of vacant abbacies 
and bishoprics, nor again to sell or farm ecclesiastical bene- 
fices, and to permit the heirs of his vassals to inherit their 
possessions on paying a just and legitimate tine. He assures 
to his barons tlieir right to give their daughters or sisters in 
marriago to whomsoever they will, provided it be not to ono 
of the king’s enemies , ho grants to widows who are left with- 
out children the possession of their dowry and jointure, and 
liberty to marry again according to their ireo choice ; and ho 
renounces the right of guardianship, placing it in the hands 
either of the wife or some relat ive lie gives to all his vassals 
the right to dispose of their property either by gift or by 
will, renounces the right arbitrarily to levy taxes on tho 
farms of his vassals, abandons the forests which William 
Rufus had usurped, and abolished feudal aids, even ill tho 
three cases which we luue already specified. Lastly, ho 
withdraws the right of coining from the towns and counties, 
pardons all the offences and crimes committed before his 
reign, and recommends his vassals to allow their \assala to 
enjoy all the advantages which he accords to them. 

These concessions were merely recognitions of rights, 
without guarantees. Henry, accordingly, dc.spite his oaths, 
violated these magnificent promises ; and the abuses which 
they ought to have removed were not dininished in any 
degree, during the whole extent of his reign. 

Another charter was grnnlcd by Henry I, to tho city of 
London, by which it was authorized, among other things, to 
elect it* own sheriff and chief magistrate, to hold its accus- 
tomed .-.assemblies, not to pay either tho danegeld or any 
other scot, or imposts for works along rivers, and not to give 
lodging to the retinue of ihc king. 

Lastly, we find new premises and new concessions made 
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by Henry L in 1101, when his brother Bobert laid claim to 
his rights. Wishing to assure himself of the fidelity of his 
barons, Heniy assembled them at Loudon, and delivered to 
them a speech, in which, after having given a hideous 
representation of Eobcrt’s person, lie added : — “ A s foB me, 1 
am truly a mild king, modest and pacific; I will preservo 
to you, and diligently guard your ancient liberties, which I 
have before sworn to maintain ; 1 will listen with patience to 
your wise suggestions, and will govern you justly after tho 
example of the best princes. If you desire it, 1 will con- 
firm this promise by a written charter, ancl [ will swear 
afresh to observe inviolably all the laws of tho holy king 
Edward,” Ac. &c. 

These promises, made in a moment of danger, were always 
forgotten as soon as over the danger bail disappeared. During 
his entire reign, Henry eontmuall\ violated tho charter to 
which lie had bound himself by oath, both as regards matters 
relating to feudal dependence, and in the levying of imposts. 
According to the historians, he levied each ) ear a lax of 
twelve pouce on every hide of land, a tax winch was probably 
identical with the danegeld. 

Stephen, Henry’s successor, granted charters to his subjects 
as Henry had done, and those churl era were also the result of 
usurpation. lie published two , the first only confirmed tho 
liberties granted by Henry I., and fin* laws of Edward tho 
Confessor. The second is remarkable as containing a pro- 
mise made by Stephen to reform ilie abuses and exactions 
of his shenfls. At this period public olliees were farmed, 
and those who filled them, seeking to gain all the ud\antages 
possible from them, were far more oppressive on their own 
account than on account of the king. Accordingly it was 
no difficult matter to appeal to the king against ms own 
officers. Such a mode of appeal, hi >wc\ or, indicates that legal 
and regular guarantees were unmognizcd and hut hlllo 
thought of. The barons however began to procure them, 
by force. They ohtaiued from the king permission to lbrtdy 
their castles and put themselves m a state of defence. And 
the clergy on their part, while taking the oath of fidelity, 
attached to it a condition that they should be released from 
its obligation as soon as tho king should trespass on eccle- 
siastical liberties. 
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The charter granted by Henry II., about the ypax .1154, still 
expresses nothing more than a recognition jrf rights ; it does 
not contain any new promise, or any concession of guarantees. 
Tho reign of this prmcc, 1 need hardly remind you, was 
entirely occupied with his disputes with tho clergy, with the 
revolts of his sons, and w ith his conquests, both on the Conti- 
nent and in Ireland No important differences were brought 
into discussion between him and his barons ; no progress in 
exisluig institutions is ‘visible, and we may say that tho 
reign of Henry 1 1 , considered from tins point of view, was 
orderly and stationary. 

Jf, however, the king, so lav as his relations to his barons 
were concerned, obtained an almost uninterrupted submission, 
and caused the demolition of most of those fortified castles 
which had been construfted during the preceding reign, tho 
towns on the other hand, and especially the city of London, 
increased in strength and importance, and the aristocracy 
became every day more compact by means of the fusion of 
the Normans and the English, a fusion which was almost 
completed during this reign, at least among tho upper 
classes 

The fact of this period w hich bears most importantly upon 
tbe subject which we ha\e under consideration, is the substitu- 
tion ol i lit' rxcuuqc for the personal service of the vassals. It is 
under the reign of Henry 11 that we find this impost col- 
lected for the first time, at least in the form of a general 
measure, 'flic establishment and limitations of tho cscuaqe 4 
became soon the principal object of contention between tfifjT 
king and his barons. Tin* use which the kings came to 
make of the resources derived from this impost was fatal to 
them, lor they employed it m order to keep up armies Of 
foreign mercenaries, especially llrabnuters; and by these mea- 
sures, they gave a new motive to the English barons to 
coalesce. The expulsion of foreign soldiers became at length 
one of the continually recurring demands of the barons. 

Henry II towards the close of his reign, imposed by his 
own authority a tax of one sixth on all moveable property. 
He i^Whidoued the danegeld. 

' The reign of Iticliard, which was entirely occupied with 
his brilliant but unfortunate expeditions, offers nothing 
especially illustrative of tho history of institutions. Tho 
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absence of the king and the weakness of tbo royal power 
supplied the feudal aristocracy with opportunities ior extend- 
ing their importance ; but they did not at that time take 
ad\ antnge of their superiority to procure a recognition of 
their rights; — not until the reign ot John did the struggle 
become violent and the victory decisive. 


x 2 
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Lecture VII. 

Charter of John, ( . Ihc Great Chai Lcr (121 5) —Three epochs in John’s 
reign.— Formal ion of a coalition ainon» the barons — Civil wai.— 
Conference at Kiiununcad — Concession of the Great Charter.— 
Analysis ol tins Clutter —its supulations refer to national rights as 
veil as to tho^c ot the barons —John petitions and obtains irom 
Innocent Hi ahull to rocisc the Gi eat Chatter — llesistance of 
the English rlci«*v— Ilccomincncenient of the mil war. (October 
1215) — Louis ol Fiance, son of Philip Augustus, is appealed to 
by the baruua — Death ol Jehu. (October 1210). 

Duniyu King Kir hard's absence, the administration of tho 
kingdom hail fallen into the hands of the barons : the feudal 
aristocracy had begun again to interfere directly in the 
government, both by way of encroachment and of resistance, 
dtill, the acts of the buruns hud no longer the same character 
which they possessed under the preceding reigns ; they no 
longer ottered an open resistance ; they did not demand any 
new charters ; they did not petition fur the observance of 
former ones bul they silently collected their forces in antici- 
pation of a struggle which was to be decisive. We liiul them 
submitting to the exactions which itichard imposed on all 
classes of society , both for his crusade and for lus ransom. 
Nevertheless, the old maxims as to the necessity of obtaining 
the consent of the Larons to c\ cry extraordinary imposition, 
had revived w ith now vigour. This right of giving consent to 
tributes was \ indicated with an increasingly determined 
firmness; and in the lirst assembly, which itichard held at 
Nottingham after lus return from the East, he was unable 
to establish ail impost of two shillings on every hide of land 
until lie had obtained t-lio consent of lus barons. Already 
every tribute that was levied on the sole authority of the 
king had begun to stir up a spirit of resistance. This resist- 
ance declared itself as soon as John ascended the throne, 
and the opposition which had been preparing during tho 
reign of Itichard then started into prominence. 

The reign of John may be divided into three epochs : from 
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1199 till 1206, ho was occupied with his quarrels with the king 
ol France, and with the struggle which arose from the refusal 
of the barons to second him in his continental enterprises. 
From 1206 to 1213, John was occupied by his disputes with 
the Pope and the clergy. Lastly, from the year 1213 to the 
close of his reign, his position with reference to the barons 
and the clergy became more and more hostile ; it revealed to 
him their power and his own feebleness; and constantly 
succumbing before them, wc see him yielding one point after 
another to the clergy and barons, who were always united 
in their attacks upon him, uni il at length ho granted that 
celebrated clurta usually called Magna Chartn, which iH a 
lusting monument ot John’s defeat and the abiding basis of 
the English constitution. 

John was not the law ful heir to i he crown : it belonged to 
his nephew, Arthur, Duke of Bretagne, whoso rights wrero 
further continued by a testament ot Ui chard Nevertheless, 
by his largesses and his yielding disposition, John found no 
difficulty m usurping the t hrone of England The opposition 
was stronger in his continental possessions, the feudal 
ideas there prevailing !a\oured the system of representation, 
and the people w ere more disposed to recognize the claims 
of a son than those of a brother Anjou, Boil on, Maine and 
Touraine declared for Arthur. Tn 1201 (others say in 1201) 
John demanded of the barons, whom he had assembled at 
Oxford, that they should assist him in the war which ho 
purposed carrying on m Franc e They required, as the price 
of their assistance, that the king should promise to restore 
to them their liberties and privileges. John, without having 
granted anything to them, succeeded in winning over ono 
afl er another, until ho had ohlnmed from each individually 
what had been refused to him by all when assembled. 
Nevertheless, tins opposition showed that tho coalition 
among the barons had taken shape and consistence. 

John, who had as yet done nothing to deserve that his 
usurpation should be overlooked, rendered himself odious by 
ail imprudent divorce, and by vexatious indignities Ho 
introduced into his retinue, bullies, whom he called cham- 
pions of royalty ; and lie obliged the discontented barons to 
enter into the lists with them, and to settle, by those pretended 
judicial combats, their disputes with tho crown. At length. 
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his exactions, his tyrannical proceedings, and above all, the 
murder of Arthur, whom he is said to have assassinated with 
his own hand, excited against him an almost general rising. 
Abandoned by his Larons, driven from Normandy, Anjou, 
Maine, Tourame, and a part of Poitou, John, instead of 
conciliating the minds of his people, only acted in such a 
manner as to 2 heimtc them more and more, and only defended 
himself by rendering himself more odious. A new escuage 
of two marks and 21 half for every knight’s fief was extorted 
from the Larons. John had, therefore, to endure a new refusal 
whon he asked them a second time to follow him to the 
Continent In vain was it that lie employed those means 
which had before succeeded ; he was obliged to yield, and to 
allow Philip Augustus to take possession of Normandy, and 
reuuile it to the crown of France. 

It Aias not enough lor John that he had entered into 
hostilities with the lay aristocracy; he still further made 
lmnself inimical to the clergy O11 the death of the Arch- 
bishop of Canterbury, Hie Augustin monks had arrogated to 
tliemsehes the right of appointing Ins successor without the 
consent of the king John, nettled by this invasion of hw 
prerogatives, united with the bishops, who also protested 
against an election m which they had taken no part, 
and in concert Avitli them, nominated the Ilishop of Norwich 
to the \acant see. Upon this. Innocent 111 . interfered 
in the depute, — but without confirming either of the 
two elections, he ordered the English clergv to cliooso 
Cardinal Stephen Langton The king, enraged against the 
Court of Koine, draft e all the monks from Canterbury, and 
made himself master of their revenues. Accordingly, tho 
Pope cxcommuuieated the monarch, placed tho whole 
kingdom under lus ban, and released his subjects from tho 
oath of fidelit y which they had SAVom to John Moreover, 
ho charged Philip Augustus to execute his decrees, and 
offered to hnn the ctoavji of England. Philip eagerly 
accepted the present, while John, frightened by tne double 
danger which pressed upon him, demanded, but in vain, 
assistance from his barons , — ho had acted unjustly towards 
them, and now he found them indifferent to his misfortunes. 
At last, stripped of all resources and left without hope, lie 
sought safety in submission, and saved himself by means of 
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base' servility : be declared himself a vassal of the pope, and 
engaged to pay him annually a tribute of a thousand marks. 

After John had thus ransomed his crown, he soon endan- 
gered it again by renewed acts of imprudence ; lus base 
tyranny, and his criminal attempts on the wife of Eustace do 
Vesci, roused the barons against him, and their opposition 
was directed and stimulated by the primate Longton. 

It is not to be wondered at that the feudal aristocracy 
should act under the guidance of an ecclesiastic ; t hft .twp 
order s made common cause, and this coalition, which pre- 
ceding kings had always endeavoured to prevent, was one 
of the effects of John's odious and absurd conduct lie 
forgot that the royal power could only maintain itself so long 
as the power of the clergy and that of tho barons balanced 
one another; when they limit'd, he was obliged to succumb, 
j Their union was the result of John's base submission taJhe 
[Holy, Sec; the English clergy, fired of llie despotism o£ 
\ Some, and rcgrettiug the loss of tlicir pnuleges, openly 
embraced the cause of national liberty 

Such was the pm ailmg feeling, when (August 25, 1213) 
an assembly of the barons was com cued at London. In one 
of their meetings, ('animal Langt on informed them lhut ho 
had found a copy of the charter of Henry f , w Inch was then 
entirely forgotten, this charter was read to the assembly, 
and received with enthusiasm Another meeting was held 
at Saint Ednnindshury (November 20, 1211), and there 
each baron, laving lus hand upon the altar, took an oath 
that he would use his efforts to force tho king to restore in 
full vigour the charter of lleury 1 . They soon presented 
themselves at London in arms, and on January 5, 1215, 
they demanded from John, m a formal and positive way, the 
renewal of this charier, as well as of the laws of Edward tho 
Confessor. John, terrified by their firmness, requested that 
somo leisure might be granted to him m order to think over 
these demands, and accordingly Ins answ er was deferred till 
Easter* During this interval, lit' endeavoured to introduce 
division among Ins enemies, and in the first place, wishing 
to conciliate the clergy, lie granted them by a charter the 
liberty of electing their own bishops and abbots, and sent 
William de Mauclorc to Homo to complain of the audacity 
of the barons. They too despatched Eustace do Ycsci to 
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Romo, to represent to the pontiff the justice and sacredness 
of their cause. This embassy, however, failed in its object ; 
the Popo condemned the barons : but they were not to bo 
intimidated from their purposes, and John, determining to 
make another effort in order to secure the support of tho 
church, took the rross on the 2nd of February, 1215, and 
made a vow to load an army into Palestine. 

The respite, however, which the barons had granted to 
the king came to an end, and they met again at Stamford 
in Lincolnshire, on the 10th of April, 1215, being followed 
by nearly two thousand knights m arms. The king asked 
them what their claims were; they made at Stamford the 
same answer ns they had made in London, and presented 
the ‘charier which they had sworn to establish. “ And why 
do they not demand my crown also ?” exclaimed John in lus 
fury ; “by God’s teeth, J will not giant them liberties which 
will make me a slave ” This answer was taken as a declara- 
tion of war, and on tin 1 5th of May following, the barons 
met at ‘Wallingford, solemnly renounced their oath of alle- 
giance, and at tho same tune named Robert Fitz-Waltcr 
general of the “ army of God and of Holy Church.” 

War was declared ■ m vain did the Pope address letters to 
the barons, in which lie commanded them to desist from 
their enterprise ; the hostilil ios winch had been commenced 
only continued w ith greater vigour, and on the 24th of May, 
the triumphant barons took possession of London with the 
consent of the citizens. John left the city and retired to 
Odiham, in the county of Hampshire, with no other escort 
than seven knights. From lus retreat he attempted, without 
success, to enter into negotiations ; lie propose d tho inter- 
vention of the Pope, hut this was also refused : baffled in all 
Ins attempts, lie was at length necessitated to acquiesce in 
the law which hod been forcibly imposed on him. 

On the JStli of June, a conference was opened in the 
plain called Runmmcad, between Windsor and Staines. 
The two parties had separate encampments, as declared 
enemies; after some trill mg debates, the king at first 
adopted tho preliminary articles, and four days after, on 
the 19th of Juno, 1215, ho made the grant of the famous 
acp known by the name of the Great Charter, — Ifegna Chqrta. 

This charter, tho mo&t complete and important that nad 
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yet appeared, may be divided into threo distinct parts ; one 
referring to the interests of the clergy, another regulating 
those of the nobility, and the third, those belonging to the 
people. This methodical division is not taken from the 
order in -which the articles of the actual charter arc distri- 
buted, but I have hero adopted it in order to render iny 
account of it more natural and distinct. 

The Great Charier refers but little to ecclesiastical interests, 
since they had been settled by the charter already granted 
to the clergy. AIL that was therefore required was that 
this should do confirmed This accordingly is done in tlio 
first article, which grants a general confirmation to all ccclc-i 
siastical immunities and pm ilogos. 

The privileges of the laitj, on the other hand, wore more , 
uncertain, and more strongly contested; it was therefore' 
necessary that they should bo minutely investigated and'' 
separately conceded. The Great Charter is almost entirely'* 
devoted to the settlement of tin* rights, and the confirmation;- 
of tho pn\ lieges, claimed by tho l.uty. 

In the first place, it determines with precision what liadi> 
been obscure and ambiguous in the- feudal laws; andit fixes tho ,■ 
amount of relief winch the immediate or indirect inheritors '; 
of fiefs should pay Hitherto this relief had been indetcr-J 
minate. (A i ts. 2 t o 3 ) ;j 

Then follow tho precautions prescribed respecting the; 
marriage of feudal wards, and those which regard the widows J 1 
and children of vassals (Arts 0 to S ) 

The right and mode of collecting aids and cscuagcs, are . 
regulated by the two following articles — 

“Art. ] 2. That no escuage or extraordinary aid shall bo 
imposed in our kingdom, excepl by the national council of 
our kingdom, unless it be to ransom our person, to equip ; 
our eldest son as a knight, and to marry our eldest daughter: 
and for these last eases only a reasonable amount of aid shall . 
be demanded, Ac.” 

“Art. 14. In order to hold the national council of tho ■ 
kingdom, for the purpose of imposing any other aid than for 
the three cases heretofore mentioned, or to impose an cscuoge, 
w&will caU together the archbishops, bishops, abbots, earls 
and great barons, individually and by letters from ourself ; 
and wo will assemble together by means of our viscounts 
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and bailiffs, all those who aro directly dependent upon us. 
The great convocation shall be made on a fixed day, namely, 
at intervals not greater than forty days, and in on appointed 
place ; and in the letters of convocation wo will expound 
the reason of such convocation ; and the convocation thus 
made, the business shall bo transacted on the day appointed, 
by the council consisting of those who arc present, although 
all those who haiu been summoned may not have arrived.” 

This charter is the first document in which we find a 
distinction established between tlio greater and lesser barons, 
and the higher and lower clergy; an important fact, since it 
may perhaps be regarded us the original source of the separa- 
tion between the two Houses of Parliament. 

Lastly, se\erai articles have for their object to limit 
the rights of the king on the lands of Ins tenants, to fix 
the amount ol' tine imposed on beneficiaries according to 
the gravity of their offence, to determine the length of 
time during which lauds should remain sequestrated on 
account of felony , in one word, to give to the barons greater 
independence and security than they hail o\cr before 
enjoved 

These aro the prineipal enactments of the Great Charter 
in favour of the nobility; up to this point, we find only 
sanctions gi\en to particular privileges, wo liavo only met 
with that wlinli favours tin* interests of certain classes in 
society. But it contains also clauses of wider and more 
general application , it has for its object also the interests of 
the nation us «i whole. 

Birst of all, almost all the immunities granted to tho 
barons with respect to the king, the vassals obtained with 
respect to their lords These were not allowed from this 
time to collect aids and escuages on their lands, except 
in the same cases and in tho same maimer as the king. 
(Art. 15) 

Justice was for tlic future to be administered in a fixed 
and uniform manner ; the following arc the articles in which 
this important pro\ ision is expressed . — 

“Art. 17. The court of common pleas shall not follow our 
court (curia ) , but shall be held m a fixed place. 

,i( Art. 18. We, or if we are absent from the kingdom, our 
cUff justiciary, shall send lour times a year into each county 
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two judges, who, with four knights, chosen by each county, 
shall hold the assizes at the time and place appointed in tlio 
said county.” 

“ Art. 39. No freeman shall be arrested or imprisoned, or 
dispossessed of his tenement, or outlawed, or exiled, nr in 
anywise proceeded against ; wo will not place or cause to be 
placed hands upon him, unless by the legal judgment of Jus 
peers or by the law of the land. 

“Art 40. Justice shall not be sold, refused, or delayed to 
anyone 

Moreover, tho king promises to appoint only capable and 
upright judges (Art. 41), to ibrlml their condemning any 
person whatever, without having pre\jously heard tho wit- 
nesses (Art 3S) ; to reinstate every man who had been 
dispossessed without legal judgment (Art 32) ; to repair tho 
injuries committed under llenrv 11 , and ltichard I. (Art. 
53); to put a stop to the imposts tor the construction ot 
bndges (Art 23) ; and to interdict uunovanccs of all kinds 
inflicted cither cm townsmen, merchants, or villeins (Arts. 
20,20,28,30,31). 

Ho grants and assures to the city of London, as well as 
to all other cities, boroughs, towns, and harbours, the posses- 
sion of their ancient customs and liberties (Art 13) 

Lastly, the dlst. Artu le provides that all merchants shall 
have full and live libertv of entering England, of leaving 
it, of remaining there, and of travelling there by laud and 
by water, to buy and to sell without being subject to any 
oppression (mala lot la) according to the ancieiiL and com- 
mon usages, Ac. 

These, then, arc the concessions made to promote tho 
interests of all. 

It is not, however, enough that rights should be recognized 
and promises made ; il is further necessary that these rights 
should bo respected, and that these promises should bo* 
fulfilled. The Gist and last article of t ho Great Charter is 
intended to provide tins guarantee It is there said that the 
borons Hhall elect twenty -li\ e barons by their ow n free choice, 
charged to exercise all vigilance that the provisions of the 
Charter may bo earned into effect, the jnnvers of these 
twenty-five barons is unlimited, if the king or his agents 
allow themselves to violate the enactments of the Charter 
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In the smallest particular, the barons will denounce this 
abuse before the king, and demand that it bo instantly 
checked. If the king do not accede to tlicir demand, tho 
barons shall have the right, forty days after the summons 
has been issued by them, to prosecute the king, to deprive 
him of his lands and castles (the safety of his person, of the 
queen, and of their children, being respected), until the abuse 
has been reformed to the satisfaction of tho barons. 

Though sue li a right was granted, no guarantee was 
thereby given, it only authorized civil war ; it was to perpe- 
tuate the struggle indefinitely, and formally to leave the 
ulLimatc dociMim of the question to force. It was still for 
from being a regularly constituted political guarantee, but the 
spirit of that age was not capable cither of discovering or of 
comprehending such a guarantee — it could only understand 
the recognit h m of its rights J low ever, the forcible guarantee 
which Ihe Great Charter established was so far valuable, 
inasmuch as it centralized tho feudal aristocracy by organ- 
izing the council of barons. 

It has been often said that the Great Charter would not 
have been supported by the hamns had not it not been for 
its influence oil their special interests This opinion is 
untenable how is it possible that at least a third of the 
articles should lu\e related to promises and guarantees made 
on behalf of the people, if the aristocracy had only aimed at 
obtaining that which should benefit themsches? Wehaxeonly 
to read the Great Charter in order to be convinced that tho 
rights of all three orders of the nuLion are equally respected 
and promoted. 

Another question has hern raised, as to whether John did 
or did not grant a special charter relating to forests at the 
time when he granted this Gie.it Charier Mathew Paris is 
the only author who speaks of this charier of forests, and 
there are scxeral reasons why Ins authority should in this 
matter be rejected. First of all, the preliminary articles of 
the Great Charter contain nothing on this point; in tho 
second place, Articles 11\ *17, and -IS m the Great Charter 
itself settle whatever relates to forests ; and lastly, tho king 
and tho Pope, m their correspondence prior to these events, 
make no allusion to this twofold concession. 

When the king had distinctly adopted each article of the 
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Great Charter, the agreement between him and his barons, 
which had been concluded on tho 15th of June, was executed 
in order to ensure the fulfilment of his engagements. Tho 
guarding of the city of London was entrusted to the barons 
till the 15th of August following, and that of tho Tower to 
the Archbishop of Canterbury. 

John dissembled at first, and appeared to submit without 
any reserve to all the sacrifices which were imposed upon him ; 
but such a mask soon became intolerable to him. After a 
short time he broke out into complaints and threatening^, 
and retired in fury to the Isle of Wight. While there, ho 
procured the enrolment ol ail army of Brabanlers in order 
to regain his power by battle, and despatched a messenger 
to Rome beseeching for aid against the violence that had 
been done him. Innocent 111 , hearing what had occurred, 
and irritated by the audacity of the barons, whom lie called 
his vassals, annulled the Groat Charter, and excommunicated 
all the barons who had joined m the rebellion. 

The king, trusting to this powerful support, threw asido 
tho mask, and retracted all Ins engagements. But he 
speedily perceived that those spiritual weapons, which had 
recently been so potent when opposed to him, w r cre now 
without value when placed in his own hands. Archbishop 
Langton refused to pronounce tho sentence of excommu- 
nication. lie was summoned to Rome and suspended, but 
invam; the clergy sustained him m Ins disgrace, and con- 
firmed his refusal. John attempted ineffectually to divide 
the tw’o orders, — whenever he made any preparations for 
fighting, they became* inseparable allies. 

John had now no other hope ixeept in the support of his 
foreign mercenaries ; lie made one last effort, and in tho 
month of October 1315, war was again enkindled between 
him and tho barons. The attack w as unforeseen ; the barons 
being suddenly surprised retreated before the king, who 
advanced m triumph as far as Rochester Castle, of which he 
made himscli master after an obstinately resisted siege, llo 
made prisoner its governor, William d’Albmoy, ono of tho 
twenty-live barons appointed to guard the maintenance of tho 
charter, and the most distinguished captain among them: this 
was an irreparable loss to their party; and from this moment 
the king met with no regular resistance, lias tyranny might 
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now glut itself with vengeance ; he let loose his satellites, and 
the entire kingdom was soon filled with the devastating effects 
of his rage. 

Nevertheless, some barons in the north still resisted him 
manfully ; and the remnants of the coalition combined with 
them ; but feeling themselves too weak, they sought in their 
turn safety from a foreign ally. The crown of England was 
offered in then 1 name to Prince Louis, son of Philip Augustus, 
who thereupon sent an army to attempt the conquest of 
England. 

Louis had scarcely landed when the aspect of affairs 
entirely changed. John, abandoned by his friends and by 
his soldiers, lost in a short time all that he had recovered. 
The mine kingdom fell into the hands of his young rival, and 
Dover was the only town which remained faithful to John. 
Prince Louis, however, though lie had so far succeeded, did 
not establish himself ou Ins newly acquired throne. The 
predilection which he invariably manifested for the French 
nobles could not but lie distasteful to the English barons, and 
the avowals of the Count of JMclun.inndc on Ins deathbed, had 
the effect of detaching almost all the nobility of the kingdom 
from the side of Louis. This noble induced the barons to 
distrust the king, who, lie affirmed, fully intended to dispos- 
sess all of them, anil to distribute their lands among his 
favourites and natural subjects. This disclosure, whether it 
was true or false, had a powerful effect on the minds of 
the barons, and most of them renewed their allegiance to 
their former king 

John had now set his army on foot, and fortune seemed to 
promise him new successes, when death surprised him on 
the 17th of October, 1210 This event was more fatal to 
Louis than a lost battlo could have been. The hatred of the 
English to their king died with linn — they hastened to rally 
round his young son— a general defection quickly ruined the 
already tottering cause of the French prince, and after ho 
had continued this useless struggle for a short time, he aban- 
doned a throne for tho offer of which he was indebted merely 
to the. tteciden tal distress of the English barons, and which 
he woijP never have been able to secure by the mere force 
of his arms. 
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Lectfbe VIII. 

Charters of Henry III — First Charter of Henry ITT. (November 1216). 
— Louis oi France renounces his title to the Crown, and lca\es 
England, — Second Ch.utci ot Henry III (1-17) — Forest 
Charter grantt d bv Homy III (1217' — Confirmation of Charters 
(122Gb— lie\ oration of Charters (1227)— New confirmation of 
Charters (12*17) — Continual notation of Charter — Ci\il war — 
ltenewulof ( Hunters il2»i<l> — New cunliim.ilion ot Charters (1267). 
—Death of llcurj 111 (November 10, 1272b 

Hititeiito wo ha\e only sci n, in the charters, recognitions 
of rights inure or loss open anil complete, tliov aro transactions 
between two rival powers, one of whom gnes promises wlulo 
the otlior establishes rights, but there is no pow i er to 
guarantee that, these* promises shall be faithfully kept aiul 
these rights duly regarded The only curb placed on royalty 
is the prospect of a civil war that is always threatening to 
break out— a reined} whu.li is incompatible with order and 
stability, two elements which are indispensable to a freo 
government. 

Under the reign of Henry TTI , the feeling began to bo 
entertained that civil war is an e\il guarantee; and other 
means of preventing the violation of oaths were sought and 
dimly apprehended The charters which were 1 obtained m 
this reign liaA’e still as their chief aim the obtaining of new 
concessions and promises ; hut dibits towards the formation 
of guarantees are also apparent, and wo may now trace the 
first attempts alter a legal and efficient constitution. 

This reign must bo regarded under the two aspects which 
have been indicated Our object at present being only to 
follow the history of English Charters, wc shall examine the 
facts of this period only under the first point- of view: when 
wc come to treat of the formation of the Parliament, we shall 
search there for the first attempts after an organized con- 
stitution. 

Henry, who was but a child when his father died, found an 
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able protector in "William, Earl of Pembroke, Marshal of 
England, who was then commander of the royal armies. 
Pembroke had been a faithful servant to King John, and 
transferred to the son that friendship which he hod given to 
the father. Ills only thought was that Henry should 
succeed to the throne, and accordingly the ceremony of 
coronation w s performed at Gloucester, on the 28tn of 
October, 1210. -A ft (wards, in a coi mcil of barons assembled 
at Bristol, on the lltli of November, he assumed the title of 
Begont, and in order to render the cause of the young king 
popular lie granted a new charter m his — the king’s — name. 

> This charter corresponded, with the exception of a few modi- 
' fications, to that given by King John. All the articles aro 
omitted which refer to the establishment of escuages, to tho 
liberty of entering and leaving tho kingdom, to tho preserva- 
■ lion of forests and d.\kcs, audio the customs of the counties ; 

• moreover, the article was suppressed u Inch granted the right 
of resistance by armed force m case tho king should violate 
bis promises. Those suppressions were not, however, defi- 
nitely concluded; it is stated in the charter that “the prelates 
; and lords have determined that these things shall remain open, 
until they have more fully deliberated concerning them.”* 

We sec by this iliat the barons at that time showed them- 
selves less exacting than they had been during John’s reign, 
or rather that they no longer stipulated for any other 
interests than those which personally affected themselves, 
neglecting those belonging to other classes in the nation. 

However this may be, tins new charier produced the 
effect which Pembroke had desired ; it finally broke up the 
party which had been formed in favour of Prince Louis 
of Prance, and strengthened that of King Henry. Tho 
Erench, however, had still some adherents left; the city 
of London especially persisted, with an obstinate deter- 
mination, in remaining faithful to them. But after 
numerous reverses, they could hold out no longer; a treaty 
was concluded between the two monarchs on the 11th of 
September, 1217 ; Louis abandoned all pretensions to tho 
crown, left England with the remnant of his party, and 
Hextfy remained in quiet possession of the sovereignty. 

^tfhe original of this charter slill exists in the archives of Durham 
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The retreat of the French re-established harmony in the 
kingdom, but in order to render the concord more certain 
and immediate two more charters wore granted. One was 
similar to the pieced ing , only one remarkable modification 
| is to be found, namely 1 lie* decision that the escuugo should 
) be levied as m the time of Henry 1 1. The other is known 
under tlie name of the Oliarta do Forest a, being tin* same 
' that 1ms been crroncoudv attributed to King John : it lias 
only one special ami, and eonlams nothing but a series of 
regulations as to the e\(eiif and limits of t lit* forests belong- 
ing cither to the uohilih or to the crown. 

These charter* were perpetually violated bv the agents of 
power. For several years these infractions dnl not occasion 
more than partial complaints, but at length, in the year 1223, 
the protestation became general ami urgent. The council 
of barons was summoned to* Loudon, where they demanded a 
new confirmation of the charters One ol the councillors o 1 * 
the regency, "William de Hi lucre, venLnred lo oppose, saying 
that “all these liberties bad been ext orted from the king ; M 
but the Archbishop of Oanferbury smartly reproved him, 
telling him that if lie loved the lung, he at .ill events would 
not venture to trouble the kingdom The young king pro- 
mised that the charters should be henceforth observed, and 
twelve knights were appointed m each comity, who should 
enquire u hat were, according to ancient u*ages, the rights of 
the king and the liberties <»l his subjects 

Still, new anxieties soon excited new protestations. Since 
the preceding reign the barons had held m trust most 
of the royal castles and domains, and this was the principal 
guarantee they had that their treaties should be observed. 
Suddenly their possession of this guarantee was threatened : 
a bull of Pope Ilonorius Jll , which declared Henry to be of 
age when he was seventeen years oh l, ordered at the same time 
that all those who had roxal domains in their hands should 
restore them to the king 'Tins bull occasioned many sus- 
picions as to ] leiiry’s intentions; fears began to be entertained 
lest, having obtained his majority, he should revoke the two 
charters to which ho liad Hworn during his minority The 
king and his advisers perceived tin 1 necessity of meeting this 
disturbed state of feeling, and on the litli of February, 
1225, the king grunted of his own accord a new confirmation 

T 
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of tho charters. As an acknowledgment of this they granted 
him a fifteenth part of all tlio moveable property of the king- 
dom as a subsidy. 

But this mutual accommodation did not last long. At the 
end of two years, Henry, having obtained his true majority, 
revoked all the chart era, under the pretext that they had 
been granted when he w.h not m the free possession of lvs 
body and of his seal ; ('inn arc am corporis ncc siyillt ali • 
quam pofcufnlcin hnbncnt ” 

This revocation excited the most netivc discontent. The 
indignant barons turned their rage 1 against the man whom 
the public unOo accused as the author of these proceeding*. 
This was Hubert do Burgh, the grand justiciary and intimate 
counsellor of Henry This minister was from that tune 
exposed to the nin*t violent attaiks, and did not cease to he 
j c rat ■iiited by the rage of Ins opponents tjll at length, in 
1232, the king \ icldcd to Hit* storm, withdrew Ins favour 
from the obnoAiniu, i»nu' ti r, and exiled him from the 
court. 

The murmurs of the barons were' hardly appeased w hen 
Henry seemed as if de.-irous of exciting them afresh, by 
again surrounding himself with men x\ ho wore hated by hw 
subjects Tins was a foreigner, a Puiteun, Peter dcs 
'Roches, jhdiop of "Winchester, who became t lie king’ll 
favouiite on the disgrace of lluhevt de Butgh. Prom tliat 
time, only foreigners were trusted with place's and favours by 
the prince .Not content wilh draining the rollers of tlio 
State, they burdened the people with exactions, — their inso- 
lence was perfectly unbridled. When tlio laws of England 
were appealed to against them, we arc not English,” they 
said, ,4 we do not know what is the purport of these laws.” 
The indignant barons urgently demanded justice, and m the 
year 123 1, two years after the disgrace of Hubert de Burgh, 
the king found himself conipt Ucd to abandon Peter dcs Roches 
and to dismiss the foreigners from his court. But shortly 
aftor, on Ins marriage with Eleanor, daughter of the Count 
of Provence, the Provencals took the place of the Poitevins, 
and in their turn drew on themselves the hatred of the 
English barons. 

The irritation was general, when tlio king, who was in 
want of money, assembled the barons at Westminster, in tlio 
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moiitli o f January’, 1237, in order to demand of them a subsidy. 
The barons answered him with a refusal and with menaces. 
Henry, alarmed at Hi is, had recourse to a remedy which had 
not yet lost its efficient y, namely, a new confirmation of 
tin charters. ILirdly was it granted before he obtained a 
subsidy of a thirtieth part of all moveable property. 

Tint his prodigality soon disputed these feeble resources; 
iv;ainwas he obliged to resort to arbitrary and tvraimicdl 
i "cm us in order to provide liiuiocll' with liioimv, — to exactions, 
1 i forced loans, v new Kind of import which ii then lnr the 
first time to be met with in Kngli'di history It is remark- 
able, however, that llemv never da.ed to levy any gene ral 
Inbule on the nut ion mi Ins own personal responsmUiTy. 
I in nods that were lvillv public wMe never colli 1 ! ted except 
under the professed sum lion ol :i <mui( d of the barons, and 
i.fLer the king had pinclia^ed iluir goodwill In aiuwco-i- 
(Irmatinn of ihe eluiti r j 

On the ]3lh of May, 1 2T:],n m , iiI» n« e of excommunication 
was rnleiiinly pioiiouueed .lg.un I any per. on who should 
i nil inge the nival ch.irtcis, .1 .d a: the « Iom- of the ceivmmiv 
the prelates threw down 1 lii-i »■ e\l mgui-»hed hut smoking 
tape ■rs, exclaiming, “ May the soul of even one who incurs 
Huh sentence so stink and In* extinguished in hell 1 '’ And 
the King added, S«» lir]j> me (Sod* 1 will keep those 
. i binders inviolate, i"* 1 a.u a in.ui, as 1 am a Christian, 
'* as I am a ki.'gl i ru I as 1 am a king crowned and 
j anointed !’* 

Again were tin* iIiHun vinhiied. Mid at lenglh it was 
seen that Lheir repealed renew. iU weicvam, — civil war was 
therefore declared The Kail nl Leu ester, at the head of a 
party of liarons, took up .inns, at first with the intention of 
effectually limiting, hut afierw.uds of cut uely usurping the 
royal authority This rebellion lud now no longer for its ann 
to obtain the reiuwnl of eliarhrs, it tended also to found 
practical guarantee's of recognized rights. Of these ] shall 
speak more in delail when J come to consider the formation 
of tho rarhament. At presi nt l will content myself with 
observing that tho result of the insurrection headed hv the 
d kirl of Leicester was a general renewal uftlie charters, granted 
on the 11th of March, 120 !«,— a kind of treaty of peace between 
tho king and the barons, the king’s object being to obtain 
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from them the enlargement of Prince Edward, whom they 
retained as a hostage. 

At length, three years after, on the 18lh of November, 
12(i7, Home time befoie tlio departure of Prince Edward for 
Palestine, the king once more confirmed the charters in the 
Parliament nsxrmhled at Marlborough. This confirmation 
was the last gi anted by Henry ILL.; ho died five years 
afterwards, on tl e Kith of November, 1272, having passed a 
long reign in making promises to he afterwards violated, 
renewed, retracted, ami then renewed again 
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Eec ru3E IX. 

Conclusion of the history of Chaitcis under the reign of Eilwanl I. — 
Political conflict Jullowa ci\il \>ai —The kirnj frequently violates 
the cliartcis, especial 1\ in Un* mallei of imports — The barons resist 
cneigetically — Edwaid gi\« - a dclimtixe confirmation to the 
ch.utcrs (PiliiJ - 1301) - \ bull ot Clement V , solicited by 

E« I vai d 1., annuls the ilidiluu—Itri failuie. — DcaLli oi Edward 1. 
(July 7, 11307). 

Di-rimi the two pn ceding reigns the struggle between 
the* feudal aristoi racy ami I ho ro\al power h.is been really a 
civil war. Uuder Edward 1 the strangle continued, but the 
ei\il war ceased. The barons did not protest m fu\our of 
their liberty with any less ic^dute determination than they 
had hitherto manifested, nor did the Jung dc f ond his prero- 
gal n cs lens vigorously, but neither party appealed to arms 
This is the general history of important struggles ; they arc 
begun by a. trial ol s-trengih between the two contending 
parties, and when the problem oi material forces has been 
resolved, the struggle changes its direction and its theatre, it 
becomes concent i at e<l into an assembly, and the uetorious 
party lias no longer any other aim than to legalize the victory 
already gamut ami thus add a eonditutiunal \aluhtyloa 
material \ictory Parliamentary debates follow civil war. 
AVhcn the parliamentary debates Ian e lasted Lhrough a certain 
number ot j ears, and have received the sanction of time, 
the struggle may In 1 regarded as term mated To tins stage 
had matters arrived m the reign of Edward I.; the resist- 
ance which w r as shewn during lus reign only displayed itself 
3ii Parliament, and, when it had lasted lor thirty years, the 
rights which it had tended to consecrate were for ever 
recognized and tolerably respected 

At the time of Henry’s death, lus son Edward was m 
Palestine; notwithstanding his absence, however, ho was 
proclaimed king without any opposition. The capacity 
which he had displayed m the t roubles 'of the kingdom, and tho 
moderation which lie had often shewn, lie l! gained for him 
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general favour. Upon his return to England, lie justified llio 
expectations which had been formed concerning him , Jnany 
abuses were reformed, and a better order was introduced 
into the administration of justice 

I shall pass rnpidlv o\er the first twenty-four years of this 
reign Tliev were occupied \m11i the conquest of Wales, 
and with Edv ■■rd's wars m Scotland, which were incessant! r 
renewed by the nisiuTertions of llie Scotch. During all 
this time, "although we bear of very frequent assemblies of 
Paihament, we h'Mn el\ lie.ir .liivllimg c\en of the charters. 
The administration of the Kingdom, wlm li was vigorous and 
fair, excited lew complaint^, and public attention was 
absorbed hv t!ie expeditions r.ud victories of the uionarcli. 

Neveilheless the neies-itv of frequently raising subsidies, 
lu order to keep lip bis numerous armies, *unn obliged 
Edward lo adopt violent and «u hit ran measures ILe limited 
the quantity ol wool which might be i \pnrled, and placed on 
every sack of wool, that was expected, a duty of forty 
sliillmg%11i.it' V' In say, more 1 ih.i.i a thud c.f iL. value; all 
the rest of the wool and hides, tlml were ready for shipping, 
were eonlheated to the s-erne c.f t ho king Mo demanded 
of each hln nit two Ihmisiiid qn irlejM t f wheat, and as many 
of oats, authorising them to lake the required wheat or oats 
wherever they could lav their hands upon them, besides 
which hi 1 rinsed a large quantity of cattle to be seized. 
Lastly, showing no regaid tor feudal right, bo imposed on 
every landed proprietor, lulling a larger n \enne than twenty 
pounds sterling, w h.itev er might lu* the nal lire of bis domains, 
the obligation to attend bun in the war winch he was about 
to prosecute m France. 

The dissatisfaction uim.ng the people and barons was 
gou vd, and it w.i* mioii redoubled, jjl consequence of a 
fraud to winch Edward did not hesitate to resort m raising 
a subsidy, winch lent been granted lo him bv the Parliament, 
held at NaiuL I'Mmmidsburv in lln 1 preceding year (12J)U) 
Instead of contenting himself with l he eighth* of the move- 

* An eighth, a tenth, Ac w.^ a money lav levied on counties, citic-, 
borough*, or other ton si's, aiirl an cillcij hciuiide it via') the eighth, lenih, 
&c ol the sum .it which these coiiiiIiik, towns, Ac had been anciently 
valued under the lcian 01 William I. Thus each town knew what it 
had to contribute. The \. dual ions wcic contained in the Doomsday 
Bojk. (Pm Unit i. II ict , vol. 1. p 83 .) 
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able property, -which hail been granted to him, lie assumed 
that the impost was much larger, and obliged lut subjects to 
pay it. 

In the midst of the excitement caused b\ the e measures, 
Edward comoked Ins burn us at Nali^bun to arrange with 
them for the ilopa/l uro and marcli of his armies lie 
had intended to send one of his armies Lo Gascony, and to 
load the oilier into Flanders, himself taking the command <1 
tho latter m person, while ihe furm'T was In march under 
the directum of Miimphicy Bohun, Marl of Hereford, and of 
linger Digod, Kail of Xoiluik, ihe one 1 the Constable, the 
other the Lord Marshal of England Tlu>c two men, who 
were vigorous champions of the national cause, refused to 
accept the* mission which was olfciod lo then, 'flu 1 object 
of their refusal was lo compel tin* king to purchase their 
compliance by a rein \w d ]Tuiiii,m' lo lontirm the clumers, a 
promise which lie had alrcaih made, but wliuh lie seemed in 
no haste to «am oul. \\ lien Kiluard ga\c them the order 
to repair to Gascony, tlu*\ answer, d that th. \ were readv 
to follow him to Klander.-, bin- ’hat the character ot thu* 
oIIkcs wmdd not allow tin m to m piuale Hi'mimEcs from Ins 
perso". “ \ oil shall go, ’ said the king “whether l go with 
you or not *' Ili rclord r< plied that lie would not go, upon 
which Edward cvrlauned, ‘ l)\ tin 1 (\erlasimg God, sir eail, 
you shall either go or hang.** “ l»v tin 1 everlasting God, 
sir king/’ replied Unvlord. conlK, “! will licit hi r go no* 
hang. 1 Edward did not led him. elf mlIUi icinlv power! ul 
lo punish Hus haughh r. pl\ , ami. Haring lest lie should 
film the same spirit of lesislaucc in all the barons, ha 
abandoned his intention of sending an sm»i\ into Gascon) 
The two earls quill. d Sihslnirx with tlieir reluiue, and the 
king, after he had placed ilmr otlius in the hands of twi^ 
other lords, prepared to embark for Flanders 

But before bis departure, on the lift li of August, 1207, hf 
addressed to all the sheritls of the kingdom a singular kind 
of manifesto, one which was, perhaps, unique at that period, 
winch he intended should he read hduiv tlw a&'CiukJcd 
people. Luifctlie king explained the i uim^ of liis quarrtd 
with the two carls, excused the enactions lie had made by 
] deadiug tlio necessities of war, and desired lus subjects to 
maintain peace and order. This proclanialiou, or, perhaps, 
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rather this appeal to tlic public, shews how greatly power 
already felt itself dependent upon the support of opinion, 
and constrained in some w ay to acknowledge a responsibility 
to it. 

To this apology for his conduct, which the king put forth, 
the Earls ol .Norfolk and llcreioul replied by another 
manifesto, wledi was presided to the king at ‘Winchelsca, 
in which they recounted all the public wrongs and demanded 
redress, Edward answered that Ins council w'as dispersed, 
and t hat In* could not at Iciul lo these protests till Ins return, 
and lie accordingly went on lus expedition, leaving Ins son 
regent of Hie kingdom. 

Upon 1 1ns the Iwo earls, after Inning published their 
mauiiiMo and the kings rcplj to it, presented themselves 
before the treasurers .mdbaious of the exchequer, and forbade 
them, as they would dread to evute a mil war, lo collect, 
lor the lung, the tribute of one-i igliili, which had been 
granted In the Eudurneiil at N.unt Edmuudsbury, sitlirnnng 
that the granting of it Ii.nl been illegal. 

In order to bring IIicm* diiloronces to a close, tlio prmcc- 
regent umic added a J’ai liuiiicnl in London, on the 10 th of 
October, 12b7. The two earls were united to take their 
place in the assembly, and came escorted by the hundred 
horse and a body of inl.mtn , and would not consent to enter 
London until iliey had obtained permission to place u guard 
at each gab* They demanded a general confirmation of the 
i barters, and, uioivoi.t, aAcd that several addilions should 
ho made to them The prmeo-regeni Mihscnhed lo all their 
demands, and the act of confirmation signed by him was 
immediately sent to the king, who was at (Ihenl Edward, 
after he had taken tln\e da\s to luii.ader the matter, 
.sanctioned the continual inn,* and gi anted .m amnesty to the 
two earls, who, Kilisfird wdh this cxliilulion of generosity 
on the part of the king went, , iihsc((iieiitly, to Scotland to 
assist hun m the war whit h lie was < arr\ mg on there. 

"When Edward returned again to England, the barons 
demanded that he, in his own per. on, should confirm the 

• A copy ol thU diailcr will bo found, m a nolo, at the end of thia 
lecture. It is of all others the moat cvpl icit m favour of public liberties, 
ft was given at Ghent, Nov, 5, 121 S , tbc oi initial is picwnvcd in the 
liritith MufecuiOt 
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charters which had been granted to them. The king evaded 
these demands, and retired to Windsor. Thither the barons 
followed him to renew their importunities and their com- 

I daints. The king e unwed lumselt on tlic ground of ill- 
icalth, and told them tn return to London, where Jio would 
send them an answer. This answer was a new confirmation 
of the charters, hut contained one restrictive clause: salvo 
jure corona nostra At the public. reading of the charter, 
which was made 1 at St Paul's Cathedral, the assembly hear- 
ing liow all their rights wen 1 definitely confirmed in if, made 
the most livelv hum festal ions of joy, hut hardly had the 
reserve clause been piuuuiiiiml, when Moleut murniurs were 
raised on all sides; the people miinoihalelv left the* church, 
and the angry baioiu retired to their domains, icsoJvedonce 
more to appeal to force 

Edward perceived that he had raised a storm of opinion 
against him, and, aflir lmumu r.ihle delays and evasions, 
and complaining haughtiK i lull lie was too closely pressed, 
he, at length, dei iiled upon convoking a Parliament on the 
Gth of M ai ch, 13(H), and confirmed without any restric- 
tion all the concessions whuli lie laid already made; he 
even added new guarantees, whu li were eonlamed in articles 
called ttrltcuh s uja r t hurUi s 1 'flu* chief prov imoiis emit allied 
in these adddums consist m a regulation that the charters 
should ho public l\ read in the count \ courts four times 
ever} year, and UiaL lliciv should l»e circled m each county 
court, from among the knights ol the com t, tin iv justices, 
swum to receive all complaints of rifi actions of the c barters, 
and to pronounce penalties against tlu* olleiiders 

Lastly, m the lollowing \ «*:ir, 1301, at a Parliament 
held at Lincoln, Edward, idler having received its approval 
to a new limitation ol the forests, which had been for a long 
timo demanded and at length concluded, yet once more con- 
tinued the charters. 

Prom the tune when this i nailer of confirmation w as 
granted, tlio rights which it proclaimed were ilelinitnely 
recognized. The open and exterior struggle ceased at this 
period, but the secret and concealed did not Edward 
endured impatiently the yoke which ho had taken upon 
himself, and endeavoured to release luniself from it. Ho 
did not, however, dare to raise the mask, but concealed all 
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])is efforts. Towards the close of the year 130 i, lie petitioned 
Popo Clement V. to release lmn from Ins oaths. The 
pontiff complied, with his wishes, and by a bull, dated 
January 5, 1305, declared tluiL all the promises and conces- 
sions made by Eduard were aurot/a/nL null and void.* 

Tina prince did not dare, as John had formerly done, to 
take advantage of tins bull, and he therefore kept it quite 
secret; but he still had recourse to secret, manoeuvres, lie 
began by .i senes of \ile persecutions of those who had 
headed ilie < on federation of the barons, and especially 
of the Mil 1 ot Norfolk and the Archbishop of Canter- 
bury Th’n' two men, though they wire in former y ears 
go boldl\ < imr.i genus, new yielded with a feebleness that 
can only he excused hr their great age. lint jt was loo 
late, the .nit homy of ine king could no longer effect any - 
tiling again* . Liu i hart ers, and the leehlejies, c\en of tlieir 
former riclendt r*i could not add lo the power of royalty. 
J)ealh soon after put a stop to all Eduard a efforts to earrv 
out the designs he had foimed i surprised him suddenly 
while he a, as m Scotland, on the Till of Jul\, 1307. Prom 
that period - .he charters, liutwillml'imling all attacks made 
upon them, have n manicd a^ the i.nino\ cable basis of public 
right in England. 


Statute ("sited /»•/ I'Jdmnd / , in n . of Tit Cl arfers. * 

A o/i m be i f», l-jf 

UnwAnn. hy the 'jiiir i»r (hid, •* m«; of re* ’ind, Lon] of Ireland, 
and Duke ot Oman, to all t Im-i thai Hi pit -car h th’M .dull lirui ai* 
see, meet in-; know v 1 tli.il we, lo ihe liommi ol <»o.l umi ol IIolv 
Uliuieli, and to the pmiit ol mu u ilin, l»a\e planted lh.il, lor m and 
loi mil liens, llic ihailei ol 1 il> si and tin' dial Lei ol the JorcbL, 
mlndi wue made hi nmtinnii (uii-enl ol all tlu* i calm, m the time of 
Kinif Henry our tithei, shall he k» pi in twiy \ m> lit wil limit, bicadi 
And wo will 111 it. ilu* same i li m U i di ill !»•* m-ii! undu mu kmI, as well 
to our justice <• ol the lonM lo ntlicii* ami lo all sliorifl- of sillies, and 
to all mu otliei (illiivi*, and ell mu ulus llnoughmit the icaliii, 
together with mu Mill- m (lie wlneli it dull he contained, that, 
they cane the aloio^ud ehailei, to he publidied, and djd.uc to the 
people that we have eonlmned llimn m all pmuts; and that our 
justiecJ, slid ills, and liuiois, and oilier miniums, which, umlei us, 

* A copy ol Hus bull will l >3 found m a note at the end ol this 
lecture. 
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have the laws of our land to guide, shall allow the said charters, pleaded 
before them m judgment, in nil llndi points, that is to wit.-tho (Ireat 
Charter as the common law, and the charter of the loicnt loi the wealth 
of our realm. 

And we will that if anj judgment he given from henc -foilh conti.ii y 
to the pomls m the eli.nlei-. nloresaid by the nistiecs, m l\v any nllu i 
our miui.sl.crs, that hold ple.w 1 »* hue iliem against file points ol llu 
chaitius, it shall be undone and lu»bb n bn liouehl 

And we will that, the -ame eh irlu- hall he i-ent, under our seal, to 
(-athedial (lunches thiougluuf oni lealin, llieie to ie main, and dull 
be lead before tin' people two limes l.\ the >c\.i 

And all aielibi-hops and bi-l-np, lull pi mn •mice the lenience of 
excommunication a« r am-'. all 1 li»»* «• tint hv wind, deed, or (omi-cl do 
eontiary to the loic-anl ihail'i-.ci dial mi am point bleak, 01 undo 
them And that the slid nines hi two" a \oai denounced nnd 
published, hy the picl.ib‘s a!"i. -aid. \ud it the r line prelates, or an. 
of them, lie icmiss m the dc.iHin 1.1I1011 ol ihc -aid <-• nb in 1-, Iho Ai> 1 .- 
bishopa ol Cjiilcibmy .uni ^«uk. lot llu lime hi me. -hall compel aid 
ihbtram them ro the cv eiilmn 01 (Ini' ■ ! n( u*- 111 imi.i alme- ml 

And foie-onuieh as d \ .*i - puiph o» mu i.alni are in hai ll.a! J he 
aids iincl tads whuli lliov l»a\ «■ >>ivui 11 bidmeinue low aid-, mu w.n , 
and oilier bu-ino-s ol llu 11 own -riant and ••nnilw ill, liowsouvci tlu ,r 
woic made, might lum n» a lunula 1 !o ilicin and then lien-., lire m-c 
they miglil be at .mot lie 1 lime 10. ml .11 the Koll-, and likewise (01 ihe 
prises laken Ihiouglumi llu i«..lm l.\ 0111 mini ten, we hno gianlcd 
loi us uiid loi out hens, II. ir. we will not < 1 .:., . mdi aid , 1 u 4 -, 1101 
prices 111I0 a cu-loin, loi am thing llri. hath been done hcixtoloie, be 
it by Moll <11 any oih“i pieeedcni lint ui.iv be loiiud 

ilot eo\ or we ha\<* gi allied for iu and loi 0111 hens, as w'ell lo airh- 
bibliops, 1 1 ishop-, abbots pnni-, ami oilm folk ol Holy Chinch, as aKo 
to oaiI J . haii la-, and all Ihe eommonaliiv oi llu land, Ihat loi 110 
busiiiL foi lit lift ini 111 we -lull lA. r nch in mm r ol .ink, l.i-k-, or 
prise ■, but by the eonumni u-ent ol ill** ie ilu , and (oi the common 
piofit (lieicol, I In* am u ni aid- and pi 1-1 -a due ,iml a* ui-loim d. 

And loic-oTiiinh a-> the 11101c paiD ol lie « 0mni011.il ilv of this le.ilm 
find flic lurches sole giievcd with Iho liulciciil of wool, that is to wil. 1 
toll of folly shillings loi every sa» k oi wool, and have in.ulo pci lie u 
us to idea c (ho same, we, at thou rei|ii> have eh ul\ idea- d .(, 
and have giauted. im 11.- and mil lien-, that we shall 1 >L tike siuli 
things w’i ( hmiL linn common ion-cut and goodwill, .-aving 1 o us and 
oui hens llu* in -tom of wools, 4 jh-, and lcallu r, mauled hefoic hy th 
commonality a 1 oie-.nd. In wilm-s of wliuli flung-, we have Ciiu-el 
these our letteis to he made patents Wiine— , Fdw.ud, om son, el 
London, tlm 10 th day of (Mobei, the five and twcnl.vili j ear of mu 
reign. 

And be it rememheicd that this same ch.uici, in tlie same toim*-, 
word for woid, was scaled in PIaikIcm, under the kind’s moat seal, tliut. 
istosa), at Client, Iho 5 th day ot Novcmhci, in the twenty-fifth jear 
of the icign of our aloicsaid loid the king, and tent into Eugkiml. 
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Letter of Clement V . to Edward I. 

Clement, bishop, servant, of God’s servants, to onr well-beloved son 
in Jesus Christ, Edward, illustrious king ot England, health and 
apostolic benediction * 

The purity of tliy loy.il devotion, which is and has been uniform and 
conspicuous in thy unwearied attention to the desires of the Holy Sec, 
well deserves Oil., the Holy See itself should remove all that is hostile 
to thy welfare, should suppiess whatever displeases thee, and Bhould ever 
sccuie for thee the enjoyment of all good 

We have learnt intently, by an account worthy of credit, that lately, 
when thou weit m Flandcis, and c\cn bdoic thy arrival theic, when 
thy efforts w ere being used to maintain thy picrogatives against thy 
enemies and nv.ils, that then ccitain magnates and nobleB of thy king- 
dom, and othei poisons who aie hostile to thy authority, taking advan- 
tage of the oj»poi lunity when i hou w ci L occupied in fighting against those 
in another kingdom, who weio opposed to thymic, threatened that, 
unless thou w'ouhKt make ccihiiu loiicr-moiis of a diverge and unjust 
iharactci, hotli relating to finest and other rights, which have, fiom 
lime mimcmoiial, belonged to the crown, and the dignity of thy rank, 
(which aNo, picviouslv, they had unpoi Innately sought before thy 
dcpaituic fiom the said kingdom,) they would conspire against thee, 
would excite the people, and dn^emmate various scandals: 

And that thou, pi intently ti eating their conspiracy, and wishing 
then to a\oid the dangeis that w pic picking upon thee, didst grant 
these < onccssions, moie l»y const taint than with thy free consent: 

And that, finallv, on thy loUiin to thy kingdom, the wars not 
having then terminated, the said magnates, and otlicis, thiough their 
importunate and premmpl uoiis suggestions, did obtain lrom thee the 
renewal of these concessions, and that, they have, moreover, extorted 
royal onlci's to the died that m tveij cathedral chinch m the kingdom 
theic should lie piouounccd, twice L\ery year, a feciitcucc ot excom- 
munication against those who should \ iolatc the said concessions, os is 
expounded tonnall} and m detail m the said commands, under the 
authonty of the ioval seal 

As, thcicforc, the Holy Apostolic Sec regal ds thy kingdom favour- 
ably, even above all othei kingdoms, and enteii.iins for thee, personally, 
the most friendly tooling*, and iccogm/cs (li.it all these concessions 
have been made and cxtoited at the expense of thine honour, and to 
tlic detriment or thy iojal soieiciguly 

So by (he apostolic authoutv and by our full power, we revoke, 
annul, and dissolve the said collections and all their effects, and all 
that can result from them, as al-o the sentences of excommunication 
which have or may be pionounecd in older to their obsci Vance, cither 
in the said churches or clscwheic, we declare them abolished, null, and 
without authority, annulling also the oidersand letters to which they 
have given occusion, we dccicc lor thee and for thy successors on the 
throne of England, that )o neither arc nor ever shall he bound to 
observo them, even although ye may have engaged yourselves so by 
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oath; besides that, as thou hast assured us, at the time when thy 
coronation was solemnized, thou didst swear to maintain the honours 
and the prerogatives of thy crown , so that, if even thou hast bound 
thyself to any penalty on this account, nc absolve thee therefrom, os 
well as from the accusation of perjury if it should be made against thee. 

To ensure the execution of our desires, we cxpicssly foibid our 
venerable brcthicn, the' archbishops, bishops, and others, ecclesiastical 
as well as secular, who arc settled in thy kingdom, to do or attempt 
anything against the tenor of the present annulment, abiogation, 
revocation, and aboliiion, under penalty, as legards the archbishops and 
bishops, of suspension fiom their oflices and benefices, and, if they 
penistfor one mouth, under penally oi cxi ommmncation, which shall 
be, for this sole reason, pronounced ag-urnt them, and all who are 
accessory to their designs 

We declare bctoichand that c><*iy attempt against our present 
decree is null and \oid 

If, however, there is any right belonging io the inhabitants of the 
said kingdom, which they po^rss by wirlno of previous letters and 
concessions so made by thee, we mean not to uilhdiaw these fiom them. 

It shall not he allowed to any ono absolutely to violate in anr 
particular, or only to contradict the piC'cnt ;u t of abrogation, 1 evocation, 
unnulmcn t, and abol 1 1 1 on 

If any one daic to allow this m liini-elf lid him know that he incurs 
the indignation of the Almighty, and ol the kicked apo-jLlc3 Peter and 
Paul.— (ltymcr, Acta Public", 11 , p. 37- ' 
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Lectuke X. 

Xci'csaity ofinqu'diig into llic political tense of llic word representation 
at the time when a lupi emulative government began to be formed 
— 'Mibbikcu fluMiics on tins bubjcct — llonsseau’B theory, which 
denies iq>iCM‘iil.itioii and unisIh on individual sovereignty. — 
Thcoiics of writ cis who attempt to leconoile the principle of 
repM'H'iilation with that of individual bovcicignty. — Erroneousness 
of the idea that the hovcicignfy belongs to the majority. — True idea 
of rcpi emulation 

We have hi u died the pn miii ve institutions of tlio Anglo- 
Norman government., we have traced the successive steps 
ill the history of the chart its, and of the struggle which was 
carried oil by the barons to secure their confirmation by tho 
royal power, blit lip to Dim point we have not seen anything 
of a iepro?ent alive government "NVc have, however, now 
errived at the point when this government began to appear. 
Our attention is now to he called to tlio creation of a 
Parliament, that is to suv, to the birth of a representative 
system 

As we approach this great historical question, a question 
in political philosophy presents itself before us — what is the 
true and legil linate sense of t lus w ord rqtrcwnfation as applied 
to the government of a community ? It fs not for us to 
pass over this question without noticing it* the hisloryof 
political institutions is now no longer si bare recital of facts, 
— it must rest on principle* , — it neither deserves tho name 
nor possesses the authority of science, till it lias sounded and 
placed m clear light the primary foundation m reason, from 
which the facts which it collects trace their origin. Political 
history eaunot. now be otherwise than philosophical, this is 
demanded by the si age of human culture which the mind of 
society has reached. 

Let up .now suppose a represent ati\e government, aristo- 
cratic or democratic, monarchical or republican, completely 
established and in action : if any ono wero to ask a citizen of 
such a State, — supposing him to bo a man of good sense but 
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unversed in political speculations, — “Why do you elect such 
a deputy?” ho would answer, “Because in the considera- 
tion of public affairs, I believe him to be more capable than 
any other of sustaining the cause to which my opinions, my 
feelings, my interests, arc allied ” 

Now bring this man before the political theorists who have 
treated of representation, let his good House bo brought into 
contact with their systems, — truth would soon be perplexed 
and obscured by the falsities of science. 

One learned gentleman would thus address him — “What 
have you dorn; s' You ha\*' supplied a ourself with a repre- 
sentative, — you arc no longer tree , — \ on are no longer m 
truth a citizen of a free Slate Liberty means a man’s 
sovereignty over himself, lie* right to he gournrd only by 
bis individual will. And Mivorcigiih cannot be represented, 
just because the will cuiulht be represented- -it is either the 
same or something cntiicl\ di lie rent, then 1 is no medium. 
Who has certified you that \ our rep resent at ho will always 
and on all occasions hii\c the same will as } ourself? lie 
will certainly not be so accommodating So fur then from 
your being represented \ou lia\o surrendered to him your 
will, your sovereignty, your libert y You have given \ our- 
self up not to a represent it «\ e, but t o a master And win ? 
Because you arena indolent, gracing, cowardly individual, 
who pay far inon legard to \uur own personal concerns 
than to public matters, who will rather pay for soldiers than 
go to war, who will rather appoint deputies and stay at 
home than go yourself and share 111 the deliberations of a 
national couucd ” 

This is the wav in which llousseau conceives of represen- 
tation. he considers that il is delusive and impossible, and 
[that every represent at ivo government is in its own nature 
‘iUeritimate.* 

* Let the same citizen bo addressed by other doctors who, 
entertaining the same ideas of sovereignty and liberty au 
those held by Rousseau, and nevertheless believing m repre- 
sentation, endeavour to harmonize these different conceptions. 
They might say to him . “ Most true ; sovereignly resides in 
yourself und in yourself alone; hut yon pi ay delegate without 
abandoning it; — you do so every day; to’ your steward you 
* Du Control Social , b. lii. c. xv. 
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commit the management of your lands, lo your physician the 
care of vour health, aiul you place your legal affairs into the 
hands of your solicitor. Life is vast and complicated, your 

S crsonal ’control is insufficient for all its activity and 
cmauds; cvoryulK.ro you mail yourself of others m the 
exercise of } our own power — you employ servants. This is 
only a new’ application of the same principle 1 — you employ 
one servant more If ho Kwene from your directions, if ho 
fail in giving expression to x our will, xvc grant that ho abuses 
his trust. When you give him xour suffrage, you do not 
surrender to him your liberty- — lie on the other hand in 
receiving them has renounced his own. Tho mandate which 
lie holds from you makes him a si axe while it makes you 
free. On this condition representation becomes legitimate, 
for the person represented does not cease to ho sovereign. 1 * 
What xx ill the citizen snv to tlfis ? J lo must make his 
choice such, lie is told, is the nature of representation that, 
in ono way or another, xx liencvcr he appoints a deputy he 
makes some one a slave, either his representative or himself. 
This xvas far from Ins intention ; xu-hing to live at once in 
freedom and in security, lie connected himself, acting in 
concert xx llh his fellow citizens, xx ith a man xxliom he regarded 
free as well as himself, and xxliom ho judged capable of 
defending his liberty and ensuring his tranquillity ; when he 
gave this man his suffrage he did not believe he xx’as either 
enshwing himself or the object of Ins choice; — he thought to 
enter into a relation of alliance with him, not of sovereignty 
or of servitude he only did xxhat is virtually done every 
day by men, who, having interests which are identical and 
not being able to mintage them indixidunllv and directly, 
entrust them to that individual among their number who 
appears to be most capable of efficiently conducting them, 
thus shexving by their confidence their respect for lus supe- 
riority, and presetting at the same time the right to judge, 
by his conduct, if the superiority is real and the confidence 
deserved. Regarded in itself, tliis is the fact of election, — 
neither more nor less. What then is to be said of the theory 
which conies to denaturalize the fact, and to give it an 
import and significance xvhich it never had in its origin 
either in the intention ortho reason of the parlies interested. 
The source of all this confusion is to be found in a wrong 
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apprehension of the word representation ; and the word hat* 
been misunderstood, because false ideas have been entertained 
regarding sovereignty and liberty. Vc must therefore revert 
to earlier stages of the enquiry. 

The fundamental principle of the philosophies which wo 
oppose is, that every man is his own absolute master, that 
Inc only legitimate law for him is his individual will ; at no 
time had any one, be lus credentials what they may, any 
right over him, if he does not give Ins consent to it. Startmg 
from this principle. Item wan saw, and saw truly, that as tho 
will is a purely individual fact, so nil representation of the 
will is impossible. Assuming that the will is the sole source 
of the legitimate power which a man exorcises over himself, 
it follow's that no man can transmit this power to another, 
for he cannot determine that lus will shall be conveyed to 
another man and cease to reside in himself, ile cannot 
confer a power which would certainly involve the risk of his 
being obliged to obey another will Ilian lus own; for on this 
very account, if on no other, that power would be illegitimate. 
All thought of representation, IhoHorc. is a delusion, and all 
power founded un 4 representation is tyrannical, for a man 
only remains free so long as he obeys no law but that of Ins 
own will. 

The coiuluhom Is inevitable, — Tbuisscau’s only fault was 
that he did not pu?di it far enough Going as far ns this 
would lead him, lie would have entirely abstained from 
seeking after the best govemu#Mit , he w'uuld have condemned 
all constitutions — lie would have uiinrncd the illegitimacy of 
all law and all pow er lu fact, how' does it concern me that 
a law emanated yesterday from my w ill, if to-day my will has 
changed ? Yesterday my will was the only source of legiti- 
macy for the law, w hy then should the law remain legitimate 
when; it is no longer sanctioned by my will? Can 1 not will 
more than once ? Docs my will exhaust its rights by a 
single act ? And because it is my only master, must I, 
therefore, submit slavishly to laws from which this master 
who has made them bids me to enfranchise myself? This 
was not overlooked by Rousseau: “It is absurd,” be says, 
“ to suppose that the will should fetter itself with chains 
for the future.”* 

* ZHt Conlrat Social, b. ii. c. L 

Z 
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This then is the consequence of the principle when fairly 
carried out. Rousseau aid not see this, or did not dare to 
i see it ; it is destructive not only of all government, but also 
Jof all society. It imposes upon man an absolute and 
l continued isolation, doeto not allow him to contract any 
1 obligations, or to bind himself by any law, and bringB an 
* element of dissolution even into the bosom of the individual 
. himself, who can no more bind himself to his own nature 
'than to any other person . for his past will, that is to say, 
? what he no longer wills, lias no more right oxer linn than tho 
will of a stranger 

' Bousseau was at least sometimes doubtful as to tho 
application of his principle, and he nnlyloi-l sight of it when, 
if ho had remained faithful to it, lie would haw been obliged 
to sacrifice all else to it jMmds less powerful than lus, and 
therefore less able to cast otfllie yoke of gnn.il necessities, 
have beliexcd that they could presen e Lhc principle without 
admitting all its consequences I aim Bousseau, t hey haw 
admitted that, ewry man being the sole master of himself, 
no law can be binding upon him which is not conformed to 
his will. — an axiom which has become popular under this 
form : Xo one us bound lo obey hunt to ahirh he heus not gun, 
his consent .Reasoning with strict logical rigour, Rousseau 
would have' perceived that this axiom did not leave any 
standing place for organized power He had, at all events, 
clearly shown that all representation of power was con- 
demned by it as illegitimate and delusive. Other political 
theorists have undertaken to deduce from it representation 
itself, and all the powers of winch it is the basis They have 
proceeded ni Rome such manner as tho following ■ — 

They hax T e placed themselves fearlessly in presencoof exist- 
ing facts, determined to regulate them according to their con- 
venience by imposing alternately upon the facts a principle 
winch they reject, and upon this principle consequences 
which it will not natural ly adm it. ( i iveu— society to maintain 
and government to construe!, without ceasing to affirm that 
the will of man is the source of legitimacy for pow er. It is 
required that this w r ork should follow from this principle — 
they determine that it shall 

fiut an impossibility confronts them at the outset; how 
to avoid imposing upon men any law without their consent. 
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ITow shall all individual wills be consulted regarding each 
particular law ? Kousseau did not hesitate ; he pronounced 
great States to be illegitimate, and that it was necessary to 
divide society into small republics in order that, onco at 
least, the will of each citizen might give its consent to the 
law. Even if that could be done, the problem would ho far 
from being solved, ho that the principle should appear fully 
exemplified, whatever tests might be applied to it But still 
an impossibility had at length disappeared, and logical con- 
sistency was preserved. The political theorists of whom we 
are speaking, tar more timid than Kousseau, have not dared 
lo protest against the existence of large communities, but 
llicy have not feared to get over the impossibility by the aid 
of a new inconsistency. While they do not allow to 
individuals the right only to obey laws conformed to their 
will, they substitute fur it the right only to obey laws which 
emanate from :i power which has been constituted by their 
'•Mil; they have thought to pay respect to the principle, by 
basing the legdinincs of the Jaw on the election of the 
legislative power. Tims the theory of representation, that 
is, of the re J nv-»ent , .itm 1 i of wills, has re-appeared, in spite of 
Koussr'iifs logical iva-ojiinga . fur, so long as the will 
of man is recognized as the only legitimate sovereign lor 
him, if the creation of a power lie attempted by means of 
representation, the kind of representation that will really be 
attempted will be the representation of wills. 

But this Ihcniy must In* carried out, and reduced to 
practice. Now, niter having an milled, so far as the creation 
of tho law' is concerned, so inane individual wills, the least 
that could be expected is that all should be called upon to 
give their voice in the nomination of those who shall be 
commissioned to make laws Universal suffrage was there- 
fore 1 the inevitable cun sequence of the principle already so 
violently perverted ; it has been sometimes professed, but 
never actually adopted Here then once more a new 
impossibility baa occasioned a new inconsistency Nowhere 
has the right of v otmg lor the legislative power belonged to 
more than a fragment of society ; women, at least, have 
always been excluded from it. Thus then, while the will 
has been recognized as the solo legitimate sovereign m every , 
individual, a largo number of individuals have not even taken 
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any part in the creation of that factitious sovereignty which 
representation has given to all. 

We might pursue these investigations, and wo should find 
at every step some new deviation from the principle which, 
it is pretended, is always to be respected as forming the 
abiding basis on which the formation of governments de- 
pends. The most remarkable of these deviations is certainly 
the supremacy which is everywhere attributed to the 
majority out the minority Who does not see that, when 
the principle of the absolute sovereignly of the individual 
over himself has been once admitted, this supremacy is 
entirely false ? And if false, how is society possible? 

I have said enough, I think, to shew that this alleged 
principle is powerless ior the legitimate creation of the govern- 
ment of society, and that it must incessantly yield to 
necessity, and finally vanish altogether. I w ill now consider 
it from another point of view. L w ill suppose that the work 
has been accomplished, that a government has been con- 
structed; and I inquire what will be the influence of this 
principle upon the government which, it is affirmed, is derived 
from it, and which has only been created by the suffrance of 
numerous inconsistencies What right will the government 
have over individuals, by whose will alone, it is said, it 
possesses any legitimacy ? Here, as elsewhere, it is neces- 
sary that the principle should again be referred to ; it must 
determine the right of the government when it has been 
established, just as it must have guided its formation. 

Two systems present, themselves According to the one, 
the individual wills which have created a legislative power 
have not thereby lost their inherent sovereignty ; they havo 
provided themselves with servants and not with masters; it 
is true they havo created this power in order that it may 
command, but on condition that it shall obey. In itself, 
and in relation to those from whom it holds its commission, 
it is nothing but a kind of executive power, appointed to put 
in form the laws which it has received, and constantly sub- 
ordinated to that other power winch remains diffused 
among the individuals with whom it originally resided, and 
which, although without form and without voice, is neverthe- 
lseBjthe only absolute and permanently legitimate authority. 

fact, there is a sovereign, which not only does not govern. 
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but which obeys, while there is a government which com- 
mands, but is not sovereign. 

According to the other system, those individual wills 
which have created the legislative and central power are, so 
to speak, absorbed into it ; they have abdicated in favour 
of tue power which represents them ; and it represents 
them in the whole extent of their inherent sovereignty. 
This is, obviously, pi 1 re and imnnxed despotism, rigorously 
deduced from the principle that wills are to be represented 
in government, and which has m fact been assumed by all 
governments which have emanated from tins source. “ The 
elect of the sovereu/n itself sovcrctyn.” such was the 
declaration both of the (\ invent ion and of Napoleon; hence 
the destruction of all responsibility in power, and of all tho 
rights belonging to citizen* 'Phis certainly was not tho 
consummation wlucli the friends of liberty demanded of 
representation. 

The first of these svstems is tho most plausible, and still 
possesses many conscientious advocates This system is so far 
good, inasmuch as it ignores an inherent right to sovereignty 
as the possession of any government , its error is, that this 
right is allowed to ex'ist elsewhere I do not here examine 
it in relation to any other principle than that from w r hicli it 

E rofesscs to be derived, and it* the individual wills which 
avc created the legisl.it L\e power are bound to obey lir 
laws, what becomes of this principle ? Every man, you say 
is foee only in so far as he is left master of his own will. 
Those then alone will he free 111 your government, who, by a 
happy coincidence of sent uncut with their legislators, approve 
the laws as thoroughly as if they had made them themselves; 
for whoever is bound to obey laws, whether he approve them 
or not, immediately loses Ins sovereignty over himself, — Ins 
liberty. And if he has a right to disobey, if the will of tho 
legislative power is not authoritative over the wills winch 
have created it, what becomes of this power? What becomes 
of government ? What becomes of society ? 

It must Bcem a somewhat superfluous expenditure of 
logical force to appeal so often to a principle while power 
is being gradually constructed, when the same principle, 
if once more appealed to when the business is apparently 
completed, is found to give a death-blow' to this very power. 
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Such, however, must be the result : for the principle has 
disavowed, from the outset, the power which was to be 
deduced from it. 

If, then, we find that this principle, consistently punned, 
can only result in tlio dissolution of society or the formation 
of a tyranny,— if it can issue in no legitimate power what- 
ever, — if it fii ally lands us, after our inquiries after a free 
and reasonable political order, in tho alternative of impos- 
sibility or inconsistency, — must we not most evidently seek 
for tho evil m the principle itself from which wo started? 

It is not true, then, that man is the absoluto master of 
himself— that his will is tho only legitimate law — that no 
one, at any time, under any circumstances, has any right 
over him unless lie has consented thereto. When philo- 
sophers have considered man m hnnself, apart from all con- 
nection with his fellows, onlv regarding Jus active life in 
its relation to lus own understanding, they have never 
thought of declaring flint his will is for him the only legiti- 
mate law, or, which amounts to tho same thing, that every 
action is just and reasonable merely because it is voluntary. 
All have recognized that a certain law which is distinct 
from the individual will encircles him, — a law which is 
called cither reason, morality, or truth, and from which 
he cannot separate Ins conduct without malting tho exercise 
of his liberty either absurd or criminal. All systems, on 
whatever principles they may found the laws of morality and 
reason, — whether they speak of interest, feeling, general 
consent, or duty, — whether they are spiritualistic or 
materialistic in their origin, — wdielher they emanate from 
sceptics or from dogmatists, — all admit that some acts aro 
reasonable and others unreasonable, some just and others 
unjust, and that if the individual does in fact remain free to 
act either according to or in violation of reason, this liberty 
does not constitute any right , or cause any act which is in 
itself absurd or criminal to cease to bo so because it has been 
performed voluntarily. 

Ifjpie than this : as soon as an individual prepared to act 
denwipds from his understanding some enlightenment for his 
lAffcty, ho perceives the law which enjoins upon him 1 that 
Which is in itself true, and at the same time ne recognizes 
that this law is not the product of his own individual nature. 
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and that, by tko volitions of his will, he can neither disown 
•nor change it. His will remains free to obey or to disobey 
his reason : but his reason, in its turn, remains independent 
of his will, and necessarily judges, according to tho law 
which it has recognized, the will w hich revolts against it. 

Thus, speaking philosophically and rightfully, the individual 
considered in himself, may not dispose of himself arbitrarily 
and according to Ins solitary will Laws which are obligatory 
arc not created or imposed upon linn by liis will. He 
receives them from a higher source ; they come to him from 
a sphere that 1.4 aboie the region of Ins liberty, —from a 
sphere where liberty is not, — whore the question to he con- 
sidered is not whether a thing is willed or not willed, but 
whether it is true or false, just or unjust-, conformable or 
contrary to reason AVheii these laws descend from this 
sublime sphere 1 111 order to enter into that of the material 
world, lluy are constrained to pn*s through the region 
where liberty, which exists on the coniines of these tw'O 
worlds, has lla sway . and lien 1 it is that the question arises 
whether the free will of I he indiwdiuil will or w'lll not 
conform to the laws of tins sovejejgu reason, llut in wliat- 
e\er w T ay this question is decided, sovereignty does not 
forsake reason and attach itself to will In no possible case 
can will of itself confer upon the acts which it produces the 
character of legitimacy, they ha\e, or they have not this 
characteristic, according as they .in 1 or are not conformed to 
reason, justice, aud truth, from which alone legitimate power 
can spring. 

To express the same thought 111 a different wav, — man 
lias not an absolute power o\er himself 111 urtuc of lua will: 
as a moral and reasonable being lie is a subject, — subject to 
laws which lie did not himself make, but which have a right- 
ful authority over him, although, as a free agent, he has the 
power to refuse them, not his consent but liis obedience. 

If we look at all philosophical systems in their basis, — if 
wo rise above the differences that may exist in their forms, 
—we shall be convinced that no one is to bo found which 
lias not admitted the principle which I have now expressed. 
How then does it arise that philosophers, when they leave 
man regarded as an isolated being, and look at him in his 
relations with other men, have started from a principle 
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which they would not have dared to adopt as the foundation 
of thoir moral doctrines, but which has served as a basis to* 
tlicir political theories ? How comes it that the will which, 
in the solitary individual, has never been raised to the 
position of an absolute and solely legitimate sovereign, 
does yet suddenly Hud itself invested with this title and its 
corresponding rights, as soon as the individual is brought 
into the presence of other nidiudiials of like nature with 
himself? 

The* fact may be thus represented : In that commingling 
and collision of individuals which we call society, the philo- 
sophers of whom wo speak have pertinaciously adhered to 
that which does in fact lirst present itself, namely, -the 
commingling and collision of individual wills. A true 
instinct, unrecognized perhaps by them, lias suddenly 
reminded them that the will is not, m itself, and by its 
essential constitution, the legitimate sovereign of man. If 
it does not occupy this position in the individual and so far 
as he is himself concerned, how should it bo elevated to such 
a rank when another indiudual is concerned ? IIow should 
that which, in its own acts, has nothing that is legitimate 1 in 
the view of reason, v\hen it sa\s I null,- -how should it have 
any right to impose its wil 1 as the law for another person ? 
Ho will, merely because it is a will, has any authority over 
another will: — this is evident, any opposite assumption is 
revolting; it is brute force, sheer despotism. 

IIow shall those pcrplevities be removed? IIow shall 
individual wills be made to co-operate without conflicting, to 
shelter without overpowering one another? "Philosophers 
have only seen one method of accomplishing this, and that is 
to attribute to each will an- absolute sovereignty, an entire 
independence ; they have declared that every individual is 
the absolute master of his own person , that is to say, they 
have elevated all indnidual wills to the rank and position of 
sovereignty. Accordingly the will which, in man considered 
apart and bv himself, possesses no sovereign and legitimate 
power, has teen invested with it as soon as man is viowod in 
his relations with other men. Thus the reply, my will does 
not consent , which, within the individual himself, cannot 
fiftnblish any right if it bo contrary to the laws of 
*1110 reason, has become, outside of the individual, the foun- 
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dation of right, the cvcr-sufficicnt and finally authoritative 
reason. 

Is it necessary that wo should prove that a principle, 
which, in its application to man considered as an individual, 
is evidently false and destructive of all morality and of all 
law, is equally so in the relations between man and man ; 
and that in the one ease as in the other, the legitimacy of 
law and of power, that is ioVay, of obedience or of resistance, 
is derived from quite anolher source than the will? — Two 
facts shall serve us in the stead of arguments : — 

Who has ever denied the legitimacy of parental authority? 
it has its limits, and maybe earned to excess like every other 
human power , but has it ever been alleged that it is illegi- 
timate so often as the obedience of the child, whom it seeks 
to control, is not volnnl my ? An nisi met h e sense of the truth 
has in this ease prevented any one Irom even maintaining 
such an absurdity Nevertheless the will of the child, con- 
sidered in itself, docs not at all difler from that of the fully- 
grown man; it is of the same mil me, and it is equally 
precious to the iudiudual Here then is an illustration of 
legitimate power m eases in wlueli obedience to it is not 
voluntary. And from whence does this power borrow its 
legitimacy? evidently from the .superiority of the lather’s 
reason to that of the child, a stipei lority which indicates the 
position which the father is called to occupy by a law abo\c 
him, and which cstublitJuM Ins right to assume 'that position. 
Tho rightful sway here does not belong to the will of the 
child, who wants "the reason that is necessary for such sway, 
nor even does it belong to the mere will of the father, lor 
will can never vindicate right from itself; it belongs to 
reason, and to him who possesses it The mission which 
is given by God to the father to fulfil, is that he should teach 
his child what reason teaches him, and should bend liis will 
to the claims of reason, until he shall be able to control Ins 
will for himself. The legitimacy of parental power is derived 
from the fact of this mission: this establishes its right and 
also determines its limits, for the father has no right to 
impose upon the child any laws except such as are juht and 
reasonable. Hence the rules aud processes of a judicious 
education, that is to say, of the legitimate exercise of 
parental power; but the principle of right is in the mission 
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and tho reason of the parent, and not in either of 
the wills which arc here brought into relation one to tho 
other. 

Let me remind von of another fact. "When any man is 
well known to be mail or idiotic, it is customary to deprive 
him of his full liberty On what grounds? has his will 
perished ? if it is the principle of legitimate power, is it not 
always there to exercise it ? The w ul is still there ; but the 
true sovereign of the man, the lord of the will itself, reason- 
ing intelligence, 1ms departed from the individual. It must 
therefore he supplied to him from another source, — a reason 
external to himself must govern him, since Ins own has become 
incapable of controlling Ins will. 

What is true concerning the child and the imbecile is true 
of man in general, the right to power is always derived 
from reason, ne\er from 'Kill. No one 1ms a right to impose 
a law because be wills it ; no one lias a right to refuse sub- 
mission to it beeauso his w ill is opposed to it-,— the legitimacy 
of power rests in the conformity of its laws to the eternal 
reason — not in the will of the man who exercises, nor ofhim 
who submits to power. 

Jf therefore philosophers desired to give a principle of 
legitimacy to power, and to restrain it within the limits of 
right, instead of raising all individual wills to the position of 
sovereigns and of rivals m wnemgnty, they should have 
brought them all into the condition of subjects, and appointed 
over them one sovereign. Inst e.ul of saying that every man is 
his own absolute master, and that no other man lias a right 
over him against lus will, they should proclaim that no man is 
the absolute master either of lutfisclf or of any other person, 
and that no action, no power exorcised by man over man, is 
legitimate if it w ants the sanction of reason, justice, and 
truth, which are the law of Hod In one word, they should 
everywhere proscribe absolute power, instead of affording it 
an asylum in each individual will, and allow to every man 
the right, which ho does in fact possess, of refusing obedience 
to gaftlaw that is not a divine law', instead of attributing to 
him right, which lie does not actually possess, of obeying 
nothfcg but his own will. 

I may now. return to the particular question which I pro- 
posedin starting, and determine what representation trulyis,— 
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thus justifying in its principle as in its results, the system of 
government to which this name is applied. 

We are no longer concerned to represent individual wills, 
which is really an impossibility, as Eousscau has lully de- 
monstrated, though ho was mistaken in thinking that this is 
the aim of representation We art* not, therefore, careful to 
evade this impossibility, and so fall into inconsistency, as has 
been done by other political theorists Thcso attempts, 
illegitimate m principle and vain in their issues, are, besides, 
chargeable with the immense mischief of deceiving men ; for 
they profess to establish themselves on a principle which 
they constantly violate ; and by a culpable falsehood, they 
promise toVvery individual a respect for nis individual will,— 
whether enlightened or ignorant, reasonable or unreasonable, 
juRt or unjust — such as, in fact, they cannot give to it, and 
which they are of necessity obliged to deny. 

Thetruc doctnneof representation is more philosophical and 
more sincere, {Starting from the principle that truth, reason, 
and justice, — in one word, the aivmo law,— alone possess 
rightful power, its reasoning is somewhat as follows: — Every 
society, according to its interior organization, its antecedents, 
and the aggregate of influences winch have or do still modify 
it, is placed to a certain oxtcnl m a position to apprehend 
truth and justice as the divine law, and is in a measure dis- 
posed to conform itself to this law Employing less general 
terms- — there exists in mm society a certain number of 
just ideas and wills in harmony with those ideas, which 
respect the reciprocal rights of men and social relations with 
their results. This sum of: just ideas and loyal wills is 
dispersed among the individuals who compose society, and 
unequally diffused among them on account of the mfinitely 
varied causes w'hicli influence the moral and intellectual 
development of men. The grand concern, therefore, of 
society is — that., so far ns either abiding infirmity or the 
existing condition of human affairs will allow', this power of 
reason, justice, and truth, which alone has an inherent legiti- 
macy, and alone has the right to demand obedience, may 
become prevalent in the community. The problem evidently # 
is to collect from all sides the scattered and incom- 
plete fragments of this pow r er that exist in society, to 
concentrate them, and from them, to constitute a government. 
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In other words, it is required to discover all the elements of 
legitimate power that arc disseminated throughout society, 
and to organize tlicm into an actual power; that is to 
say, to collect into one focus, and to realize, public reason 
and public morality, and to call them to the occupation of 
power. 

What we call t\ presentation is nothing else than a means r 
to arrive at tins result : — it is not an arithmetical machine 
employed to collect and count individual wills, but a natural 
process by which public reason, which alone has a right to 
govern society, may he exl meted from the bosom of society 
itself. Kb reason lias in Diet n right to say beforehand for 
itself that it is the reason of 1 he community. If It claims to 
bo such, it must prove that it is so, that is to say, it miiHt 
accredit itself to other nidnidual reasons which are capable 
of judging it If we look at facts, we shall find that all ■ 
institutions, all conditions of the representative system, flow 
from and return to this point Election, publicity, and respon- 
sibility, are so many tests applied to mdi\i dual reasons, which 
in the search for, or the exorcise of, power, assume to bo 
interpreters of the reason of the community; so many means 
of bringing to light the elements of legitimate power, and 
preventing usurpation 

In this system, it is true, — and the Diet arises from the 
necessity of liberty as actual m the world — that truth and 
error, pen orsc and loyal wills, in one word, the good and 
evil which co-exist and contend in society as in the individual, 
will most probably express tlicmsohcs , this is the condition 
of the world; it is the necessary result of liberty, lint 
against the evil of this there are two guarantees: one is 
found in the publicity of the struggle, which ahvays gives 
the right the bc'it chance of sm-o^s, fur it lias been 
recognized m all ages of the world that good is in 
friendship with the light, while owl cut shelters itself in 
darkness; this idea, which is common to all the religions of the 
world, symbolizes and indicates the first of all truths. The 
second guarantee consists m the determination of a certain 
amount of capacity to bo possessed by those who aspire to 
exercise any branch of pow er Tn the system of representing 
wills, nothing could justify such a limitation, for the will 
exists full and entire in all men, and confers on all an equal 
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right; but the limitation flows necessarily from the principle 
which attributes power to reason, and not to will. 

So then,— to review the courso we have taken,— the power 
of man over himself is neither arbitrary nor absolute ; as a 
reasonable being, lie is bound to obey reason. The same 
principle subsists in the relations between man and man; m 
this case also, power is only legitimate m so far as it is con- 
formed to reason. 

Liberty, as existing in the individual man, is the power to 
conform Ins w ill to reason. On tins account it is sacred; 
accordingly the right lo liberty, in the relations of man with 
man, is derived from the right to obey nothing that is not 
reason. 

Tlio guarantees duo to liberty in Ihe social state have, 
therefore, for their aim, to procure mdirocUy the legitimacy 
of actual power, that is lo say, tin 1 conformity of its w ills 
to that reason which ought to govern all wills, those winch 
command as well as those winch obey 

Therefore no actual power ought to bo absolute, and 
liberty is guaranteed only in so far as power is bound to 
prove its legitimacy 

Power proves its legitimacy, that is to say, its conformity 
lo the eternal reason, by making itself recognized and accepted 
by the free reason of the men over whom it is exercised. 
This is the object of the representative system. 

So far then from reprcscntalion founding itself on a right, 
iuherent in all individual wills, to concur m the exercise of 
power, it on the ulner hand rests on the principle that no 
will has in itself any right to power, and that whoever 
exercises, or claims to exercise power, is bound to prove that 
he exercises, or will exercise it, not according to his own will, 
but according to reason. If we examine the representative 
system in all its forms, — for it admits of diflerent forms 
according to the state of society to which it is applied, — wo 
shall sco that such are everywhere the necessary results and 
the true foundations of that winch wc cull representation. 
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Lecture XI. 

Formation of a Parliament* —Introduction of county deputies into the 
Pailiamcnt — Relations of the county deputies to the great barons. — 
Parliament, oi Oxford (1258) —Its regulations, termed the Acts of 
Oxford — Hesitancy of the county deputies between the great barons 
and the crown. 

Before aw 1 commenced ilio history of the charters, and 
after we had for some time fixed our attention on the Anglo- 
Norman government, we n aw that this government was 
composed of but two great forces, royalty and the council ot 
barons, a unique and central assembly, which done shared 
with the king the exercise of power. Such was the state in 
which we found J,lic government of England under, William 
the Conqueror and Ins sons. But from their reigns to that 
of Edw ard I., a great change was being gradually evolved; after 
a laborious struggle, the charters were finally conceded, 
and the lights which they proclaim were dclimti\ely 
recognised. Jf, after this complete revolution, we cast a 
glance over the institutions of the country, we find them all 
changed; wc perceive that the government has taken another 
form, that new elements have been introduced into it, that 
the Parliament, — composed in one of its di\ isions of the lords 
spiritual and temporal, in the other of deputies from the 
counties and boroughs, — has taken the place of the great 
council of barons. 

This transformation is a fact; how was it produced? 
what were its causes and its mode of advance ? what was 
the new Parliament after its formation ? how far and in 
whnt respects did the introduction of theso deputies change 
the character of the government ? These ore the questions 
that we have now to consider ; and ip order to answer them 
we must analyze and examine the principal individual facts 
which here combino to produce the common result. 

The first of these facts is the introduction of county 
deputies into the national assembly. I shall first enquire 
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how this event was brought about ; and I shall then propose 
similar enquiries with respect to tho* introduction of town 
and borough representatives into the same assembly. 

Two causes effected the introduction of county deputies 
into Parliament : first, the privileges belonging to knights as 
immediate vassals of the king ; secondly, their interference 
in county affairs by means of the county-courts. 

The immediate vassals of the king had in that capacity 
two fundamental rights; that no extraordinary charge should 
be imposed without their consent, and that they should have 
a place in the king’s court, cither to give judgments, or to 
treat of public affairs They were from both these circum- 
stances, members of the general assembly by inhentanee. 
They formed the political nation They look a part in 
the government, rind ui the determination of public charges, 
as a personal right. 

Although they were not elected and had received neither 
appointment nor mandate, we may nevertheless say that they 
were regarded as representing their own vassals, and that it 
was only in virtue of the power which was attributed to 
them in this fictitious representation that they eternised the 
right of levying imposts on all the proprietors in tho king- 
dom.* 

Perhaps they inner could ha\e fully organized themselves 
into a united body, and soon tins became impossible. On 
the one hand, there rose up among the direct vassals of tho 
king, some influential barons, who united a considerable 
number of knights’ fiefs into one, and became by this cause 
much more powerful ; and on the other hand, tho number 
of knights with smaller wealth became much more consider- 
able by the division of liels, which was itself the result of a 
vast variety of causes. How cut, the right of appearing at 
the general assembly and of giving their personal sanction 
to all extraordinary imposts, always remained to them. This 
is formally recognized in Magna Oharta, Article 1 1. 

This same article proves at tho samo time that there 
oxisted an evident inequality between different immediate 
^ assals, for it ordaius that the great barons should be sum- 

* This is expressly indicated by two writs, one in the reign of John, 
dated Feb. 17, 1208 ; the other issued by Hemy 111., July 1 2 , 1237. 
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moncd individually, while the others should be convoked en 
masse by means of the sheriffs. This is not the first timo 
that such a difference in the mode of convocation i8 to be 
observed; it had already existed for some time, and was 
exemplified whenever the king required from his vassals the 
military service which they were hound to give him. 

Thus, at the commencement of the thirteenth century, the 
right to take a seat in the national assembly belonged ‘to all 
the immediate \ as.sals of the king, but it was scarcely ever 
exercised on account of obstacles which increased cvciy day 
The assembly was almost entirely composed of the great 
barons. 

But the other vassals, on the ol her hand, did not renounce 
their political existence ; if their mllueuce daily became more 
and more limited to their own county, there 1 at least they 
exercised their rights and interfered aeti\ ely m affairs. We 
ofteii find that knights were nominated, sometimes by the 
sheriff, sometimes by the Court itself, to gho their decision 
on matters connected with tlio county. Thus William the 
Conqueror charged two free men in each county with the 
business of collecting and publishing the ancient laws and 
local customs. The (ireat Charter provides that twclye 
knights shall be elected in each county to enquire into 
abuses. These examples are frequent in the reigns of 
Henry III aiul Edward I. Two wilts of Henry 111 * prove 
that subsidies wore at that tune assessed, not, as previously, 
by tlio judges m their circuits, hut by knights elected in tno 
county-court The knights m this way brought their influ- 
ence to bear upon government by the offices they discharged 
in their provinces, while at I lie same tunc they preserved, 
though without exorcising it, the right to appear at the 
general assemblies. 

But, on the other hand, in proportion as they thus became 
separated from the great barons, the knights who were 
direct vassalB of the king united themselves more closely to 
another class of men, with w hose interests they after a time 
completely identified themselves. They did not alone occupy 
a position in the county courts ; many freeholders, subordi- 
nate vassals of the king, also constantly presented themselves 
at these courts, and performed the same administrative or 
* One in 1220, the other in 1225. 
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judicial functions. Service in the county court was an 
obligation imposed in common, by their tenure, on all free- 
holders, whether vassals of the king or of any other feudal 
lord. Many of the latter were more wealthy and influential 
than certain direct vassals of the king. The practice of sub- 
enfiefment augmented their number continually. Many who 
wore simply socagers gradually became considerable free- 
holders bv receiving free lands from different nobles. Thus, 
a body of freeholders was formed m every county, the county 
court being its centre. There they all discharged the same 
functions, and exercised the same rights ; whatever, in other 
respects, might be their feudal relations with the crown. 
We thus see that the dissolution, on the one hand, of the 
ancient general assembly of immediate vassals of the king, 
and the localisation, ou the other hand, of a great number of 
them in tho county courts, while at the same time tlieir 
interests were united w ith thos§ of the freeholders, prepared 
the elements of a new nation, and consequently of a new 
political order. 

Let us now see how this new nation manifested its exis- 
tence, and was brought to a central position in the State by 
means of representation. 

lu 1214, while the discontented barons were preparing 
for revolution, John convoked a general assembly at Oxford. 
The writs of the king ordered the sheriffs to demand for that 
assembly the assistance of a certain number of armed knights ; 
while other writs* ordered that the followers of the barons 
should present themsehes at Oxford without arms , and cn- 
jojued besides that the sheriffs should send to Oxford four 
approved knights from each county “ in order to consider, 
with us, the affairs of our kingdom.” 

This is tho first indication of knights being represented in 
Puilioment, that is to say, of the admission of certain indi- 
\iduals, who Bhould appear and act in the name of all. 

Was then this idea at that time present to their minds ? 
Probably not. How were these four knights nominated ? 
W ere t ncy chosen by the sheriff, or elected by the county 
court P Were these writs actually executed ? All this is un- 
eerlain. But that which admits of no doubt is the aim and 
tendency of this innovation. The contents of the writs them- 
* Bated November 15, 1214. 

2 JL 



354 


BEPEESENTATIOJT OF KNIGHTS. 


selves, and the circumstances in the midst of which they 
were issued, clearly indicate its object. It is evident that 
John wished to find in the knights of the shires a means of 
defence against the barous, and that consequently the former 
already formed a class so far distinct from the latter that tho 
attempt to separate them entirely from it was not altogether 
unreasonable, while they were sufficiently important to be 
appealed to as powerful auxiliaries. 

John’s attempt did not succeed. Facts prove that, in tho 
struggle between the royal power and the barons, the knights 
and other freeholders espoused the cause of the latter, who, 
as they protested iu favour of public rights, were acting no 
less for the interest of the knights than lor their own. 


Tho struggle continued during tho whole of Henry the 
Third’s reign, and throughout* this period wo find the king 
constantly endeavouring to alienate the knights from the 
party of the barons and win them over to his own, while tho 
borons exerted themselves to keep the knights attached to 


themselves. 


The following is an illustration of tho attempts made by 
the royal power. In 11525, one of the periods when the char- 
ters were confirmed by Henry III , we find that writs were 
addressed to the sheriffs of eight counties, requiring them 
to cause to be elected in each of these counties four knights 
who should present themselves at Lincoln, where the council 
of barons was then assembled, in order to sot forth tho 
grievances of their counties against the said sheriffs, who 
also should be present to explain or defend themselves. In 
this case, there is no referenco except to merely local affairs 
of particular counties, mid tho lour knights are not called 
upon to take any part in tho general assembly, but they are 
elected and sent in order to treat of tho affairs of their coun- 


ties before the central council, lioru the election is a positive 
fact in the case, and tho nature of their commission — to pro- 
test against local grievances, — is one of tho principles of 
representation. 

In 1240, we find a general assembly of barons meeting in 
London, in which, however, there is nothing remarkable 
ftKCept the name given to it by the chroniclers. In speaking 
+$£ it, Matthew Paris employs for the first time, the word 
Parliament ( parliamentum ). 
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Lastly, in 1254, when Henry III. was in Gascony and 
wanted money, he ordered the cons ocation of an extraordi- 
nary Parliament in Loudon in order to demand of it an 
extraordinary .subsidy. At the same time, he addressed a 
writ to the sherdis, enjoining them to cause two knights to 
be elected in the county courts, ,l in the stead of each and 
all of them,” (vice omnium et ainguloritm eorumdem ,) to deli- 
berate ou the aid to bo granted to the king, Here then 
is a real and positive in si a lice of representation ; deputies are 
elected, they arc introduced into the assembly, and a deli- 
berative voice is there given to them . Certain historians have 
maintained that these writs were not executed, — but on this 
point no satisfactory information is to be had. However, 
as it is proved that a subsidy was granted to tho king, 
theic is reason to belieic that; it was consented to by this 
assembly, composed ot barons and knights 

Up to this tune, the great feudal aristocracy bad retained 
the knights and other freeholders on tlnir side; wo have 
now to sen how they became aluni.it ( d from them, and 
how, alter having been for a long time the allies of the 
barons, they became afterwards allies of the throne. 

During the year 1254, a general lirilalion broke out in 
the kingdom on the occasion of the demand for an extraor- 
dinary subsidy Henry 111, who was misled by the arti- 
fices and promises of Pope Innocent IV., had engaged in 
an adventurous war against hlaniivd, tho usurper of tho 
throne of Naples , — a war in which Henry must have home 
all the expense, and of which the Pope would doubtless have 
reuped all the advantages, if it had succeeded. Put there 
was no occasion that Ins good faith should be put to such a 
test , for the w ar w as an cut i re fa 1 1 ure. 1 1 enry, how ever, had 
contracted an enormous debt; Ins prodigality and extravar 
goncc had drained Ins resources ; anil he was obliged to appeal 
to his subjects m order to relieve himself of this burden. 
These demands for money, which indicate what progress tho 
principle that the king cannot levy imposts on his solo 
responsibility had made, served as a pretext for the dis- 
contented baronH to take arms against their king. Simon do 
Montfort, Earl of Leicester, placed himself at their head, and 
civil war was declared. 

But the aristocracy were weary of these incessant combats, 

2 A 2 
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which only yielded momentary advantages. The insurgents 
formed the project of no longer contenting themselves with 
conquering the king, — they determined so for to fetter him 
as that henceforth he should be fully dependent upon them. 
The barons who had wrested Magna Charta from King 
John had attempted, in order to provide themselves with 
guarantees, to give beforehand a legal organization to civil 
war, in case the charter should be violated. The barons 
who dictated the law to Henry III , went farther: they 
attempted to organize, not a resistance but a power, and to 
secure for themselves guarantees, not in civil war but in the 
very constitution of the government Not being able to 
restrain the authority of the king within just limits, they 
undertook to deprive him of it altogether, and to assume it 
themselves, — in one word, to substitute the government of 
an aristocracy for t hat of the king. 

They had already made a similar attempt in 1244, when 
their design had been that four prominent members of their 
body should be admitted to the council of the king, who 
would have followed him constantly and governed under his 
name. At that time the attempt Lad been unsuccessful, but 
at the time which wc are now considering, their endeavours 
were followed by better results. In the Parliaments con- 
voked successively in 1255, 1257, and 1258, the most violent 
reproaches were heaped upon Ilenry HI. as to his prodi- 
gality, his faults, his infatuated enterprises, and above all 
the violation of his oaths of fidelity to the Great Charter. 
Henry was intimidated, and, as he desired to appease his 
barons in order to obtain from them a subsidy, he promised 
to repair liis errors and reform his government. It was 
determined that this reform should bo regulated by a Par- 
liament convoked at Oxford, June 11, 1258. 

This is the first assembly that has received the official 
designation of Parliament. The barons attended it, armed 
and followed by a large retinue ; Ilenry, on the contrary, 
not having taken any precautions against them, found him- 
self their prisoner. Nevertheless tliey performed what had 
been agreed upon, that is to say, that they should commit 
the care of deciding on the projected reforms to twenty- 
Jbur barons, of whom twelve were chosen by them; and twelve 
/dominated by the king. 
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An unlimited authority was conferred upon these twenty- 
four mediators. They began by making a complete change 
in the form of government. Their first concern was to form 
the king’s council, and four barons chosen by the confedera- 
tion were commissioned to organ izo it. They composed it 
of fifteen members, and of these fifteen, nine at least were 
taken from the party of tho barons, so that the chief power 
was placed entirely m the hands of these nine persons, and 
consequently, ill the hands of the barons. 

A large number )f regulations, known under tho name of 
the Acts of Oxford, were determined uprfn by this assembly, 
that is to say, by the council of twenty-four barons No 
complete collection of them is to bo lound m ally authentic 
document. The following may bo gathered from different 
historians ; among other Hungs the barons demanded: — 

1. That the charters should be con tinned; 

2. That they them selves should annually nominate tho 
judges, the chancellor, tho treasurer, and other officers of 
the king; 

3. That they should have the keeping of the royal castles ; 

4. That three Parliaments should lie convoked c\ery year, 
in the months of February, June, and October; 

5. That a permanent commission of twelve barons should 
be appointed, who should be present at these Parliaments, 
and assist the royal council in tho transaction of all 
business ; 

3. That foui* knights should bo appointed in each county, 
to receive all complaints against the* sheriffs or other officers 
of the king, and to give ail account of these to tho next 
Parliament ; 

7. That, for the future, the she ‘riffs should be nominated 
by the county courts ; 

8. Lastly, that the king, his son Edward, his brothers, tho 
archbishops, bishops, (Sic., should be obliged on oath to 
promise fidelity to tho Acts of Oxford. 

It was further agreed that the committee of twenty-four 
barons should reform all the abuses that liad been com- 
mitted in the kingdom, and administer, in the name of the 
king, the laws that were necessary for this purpose ; _ and 
then allow tho government thus regulated to proceed in on 
orderly way. 
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Bat after tlie separation of the Parliament, the borons, 
under the pretext that they had yet abuses to reform and 
laws to administer. refused lo resign their power; and nut 
content with retaining it illegally, they employed it to their 
own advantage. Their acts and laws had no other object 
than their own personal interest. Without knowing it, they 
were acting ruinously to themselves, tor they detached from 
their party that part of the population which clearly appre- 
hended their designs Two law s especially alienated the minds 
of the people from them ; one of these laws took away from 
the alien its the right to lino those barons who should refuse 
to present themselves at the county courts, or ab the ajsizcs 
held by the pulges m circuit The second decided that the 
judges’ circuits should only take place every seven years 

The * 1 measures opened the eves of the people, and they 
speedily abandoned the authors of them One fact may 
prove how for their tyranny had been nlieady exercised at 
the expense of the country A deputation was sent to 
Prince Edward in the name of the English bachelors (cowi- 
miimlahs bachcltma* Amjhtc), prav mg lum to compel tho 
barons to finish their work and lullil I heir promises, as the 
king had fulfilled his. The prince replied that he had 
sworn fidelity to the Acts of Oxfonl.aml that he was resolved 
to keep his oath Nevertheless, lie demanded of the barons 
that they should resign their power, threatening if they 
refused, to comped them to do so, and to take into his hands 
the interests of the community. 

What was this commute las bacJirlarue Anglia * ? There is 
reason to believe that by this name, tho body of knights of 
shires represented themselves. We see by this that the 
great barons lud alienated from themselves tins class of men, 
and that the king had begun Lo attach them to his party. 

P ruin these facts we see that besides the two great powers 
anciently established, — the nobility and royally, — a third 
power had been formed at this period, w r Inch* alternately 
inclined to one or other of these rival powers, and which 
already exercised a strong influence, since it ensured victory 
to jpj) party in whose favour ic might pronounce. 
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Lect uhe XII. 


Struggle between Homy III. and bin Pailinment — Arbitration of 
S.unt Louis— Tin* Kail of Loioostoi heads Ihc great batons in their 
fitiugglc willi ilic king — He is debited and killed at Evesham 
— Admission ol deputies fium towns and boioughs into 
Parliament (12t>l). — itu} ali&t reaction. — Leieestci's memory re- 
mama popular. 


"We havo seen bow, in the midst of tho struggles between 
royalty and tbc feudal aristocracy, an intermediate Hass 
arose, — a new but alicadv imposin'; power, — and liow tbe 
two contending powers each felt the necessity of securing 
an alliance with tins third power, we ha\e now to follow, by 
tbe examination of niilliciil le documents, that is to say, of tbe 
writs and laws of the period, llie progress of tins new class, 
which ivc shall find taking an increasingly aeti\e part in tho 
government of the country. 

We have seen how tin' twenty-four barons, who were 
com missioned to reform the < (institution of the kingdom, 
abusing the power which llioy thus held in trust, had 
refused, in spite of the king and the country, to resign 
their dictatorship. This relusal soon excited violent dis- 
sensions between them and the king, and civil w r ar was on 
the point of being again enkindled In 12(31, Henry sent 
Writs to several abends, enjoining them to send to him, at 
Windsor, the three knights of each shiro w T ho bad been 
summoned to St. JMbaus by tho Karl of Leicester and his 
party. These writs plainly show' that the king and the 
barons endeavoured more than ever to conciliate the body of 
knights, and that tho lung had then succeeded in attaching 
them to his party. 

Henry sought yet another assistance. On his entreaty, 
tbe Pope released him from his oath of fidelity to tho Acts of 
Oxford. Delivered from liis scruples, Henry now openly 
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broke off his agreements with the barons, and again possessed 
himself of the reins of government. In 12G2, he convoked a 
Parliament at Westminster, that his authority might bo 
sustained by its sanction. He met with but little oppo- 
sition: wishing, however, to deprive the barons of every 
motive for revolt, he agreed to leave the adjustment of their 
claims to tlio judgment of anarbitrator. The great renown 
for wisdom and equity which Samt Louis possessed pointed 
him out as the best judge in this important dispute. 
Accordingly Henry and his barons agreed to abide by his 
decision. 

Saint Louis assembled his great council at Amiens, and 
after careful deliberations, lie recorded a judgment by which 
the Acts of Oxford were to be annulled, and the king to b i 
placed again m possession of his castles, as well as of the right 
to nominate his own counsellors. Hut as ho was equally 
careful to preserve the lawful prerogatives of the English 
people and those of the crown, Saint Louis gavo his formal 
approval to all the ancient privileges, charters, and liberties 
of England, and proclaimed an absolute and reciprocal 
amnesty for both parties. 

Scarcely had this decision been made known than 
Leicester and Ins party refused to submit to it, and took up 
arms for the purpose of seizing by force that which had 
been refused to them by j ustico <J lviI war was recommenced 
with much animosity, but it was not of long duration. 
Leicester surprised the royalist army at Lewes, in the 
county of Sussex, on the 11th of j\lay, 1204. Henry and 
his son Edward, being vanquished and taken prisoners, were 
constrained to receive the terms offered them by the con- 
queror. The conditions which ho imposed w r cre severe, but 
he did not assume to himself the right of settling the 
reforms that w'erc to be made in the government ; he only 
^retained as hostages the brother and son of the king, and 
left to Parliament the care of settling political questions. 
Idea^fespecting the legal authority of Parliaments, and the 
illegitimacy of force in matters relating to government, must 
have made considerable progress, w'hen we find that the 
victorious Earl of Leicester did not venture to regulate on 
hia own sole responsibility the plan of administration lor the 
kingdom. 
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He did not, however, scruple to exerciso other rights 
which did not beloug to him any more than these. Under 
the king’s name, who, though to all appearance set at liberty, 
did in fact remain his prisoner, Leicester governed the 
kingdom. In each county he created extraordinary magis- 
trates, called preservers of the „ peace. Their duties were 
almost identical with those of the sheriffs, but their power 
was of much wider range Leicester enjoined them to 
cause four knights to be elected in each county, and to send 
them to the Far Lament which was to meet at London m 
June 11264. 

Tli is Parliament assembled and passed a decree which was 
designed to organize the government. This decree con- 
strained the Jung to follow m everything tho advice of a 
council composed of nine members, nominated by three 
principal electors, tho Earls of Leicester and Gloucester, 
and tne Bishop of Winchester. 

Leicester still remained the real head of the State. In 
tho midst of his power ho was troubled by alarming 
disturbances; powerful preparations to oppose him were 
being made m France. These attempts were unsuccessful, 
and Leicester, m order to anticipate any fresh opposition, 
undisguisedly sought protection from that part of tne popu- 
lation, which was every day becoming more numerous and 
powerful, — tho middle classes. On the 14th of December 
1264, he summoned a Parliament, and gave to it all the 
extent which it has since preserved, that is to say, ho called 
to it tlie peers, county deputies, and also borough deputies. 
This innovation was intended to conciliate popular favour, 
and Leicester did not relax m his endeavours to preserve it. 
Believed from royal authority, lie wished also to free himself 
from tho aristocracy by whoso assistance he had conquered the 
king. Ho turned his tyranny against the great barons who 
were not pliant to his caprices, lie coniiscated their lands, 
no longer summoned them to Parliament, and annoyed tJiem 
in a thousand ways in their persons and their rights. But 
this was the infatuated course of a conqueror intoxicated by 
success. As soon as the royal pow r cr and tho aristocracy 
combined against him, Leicester was obliged to yield. On 
the 28th ot May, 1266, Prince Edward escaped from his 
confinement, raised an army against Leicester, and offered 
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him battle on the 4th of August at Evesham. Leicester was 
defeated and killed in the combat. His conduct was, though 
factious, yet great and bold, so that he may be colled the 
founder of representative government in England, for, w liilo 
he struggled at one lime against the king, at another tunc 
against the barons who were rivals to himself, he hastened 
the progress of i lie middle classes, and delinitely established 
for them ar place in the national assembly. 

Henry, aelnered from slavery by the death of Leicester, 
recovered Ins power and used it with moderation. Several 
Parliaments were convoked during the last years of his reign, 
but it is not proved that any deputies from the counties and 
boroughs hat m them. Tlieie is even reason for thinking 
that, in the midst of the disoidir that then prevailed in the 
kingdom, the trouble of convoking them, which was 
always tedious and djflieiill, was dispensed w ith. The Parlia- 
ment held at Winchester on the Nth of September 1265, 
in which the confiscation of the goods of tne rebels was 
granted to the king, was composed entirely of prelates and 
barons. This also was the ease with regard to that which 
was convened by the king at Kenilworth, the 22nd of 
August, 1266, in which, after the rigour of the confiscations 
had been somewhat moderated, the Acts of Oxford wero 
annulled, hut the charters were solemnly confirmed. Nor 
do wo find that deputies were present at the Parliament 
held at tit. Edmundsbmy in 1207 ; but they were admitted 
to that held lit Marlborough, convened m 1269, to winch 
were colled “the wisest m the kingdom, as w r cll those 
belonging to a lower as to a higher rank.” Two jenrs 
afterwards the deputies from counties and horoUghs were 
summoned to a grand ceremony, in order to transfer the 
remains of Edward the Confesaor to a tomb w'hicli the king 
had caused to be prepared in Westminster Abbey. After 
the ceremony a Parliament assembled ; but it is uncertain 
whether or not the deputies had a place m it. This fact, 
however, does not the less prove the great importance which 
had at this time been acquired by the towns, and the habit 
which had been gradually established of summoning their 
deputies on all great occasions. 

Such ore the facts of the reign of Henry III. which 
relate to the introduction of county deputies into Parliament. 
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No general act, no constitutional statute, called them thither. 
Indeed tho idea of such political proceedings hardly existed 
at that period. Neither the government nor the people felt 
the need of regulating facts in a general manner, and fixing 
them on an absolute, basis. The human mind had not 
arrived at that state of progress in which the conception of 
such a design is possible. Facts spontaneously developed 
themselves, in isolation and confusion, and according to the 
influence of existing cut inns lances Wo may present a 
summary exhibiting the nature of their progress, and the 
causes by which the representation of counties was accom- 
plished, m the lolloping milliner . — 

All tlio Icing’s vassal s originally funned one body, and were 
entitled to a seat in the general assembly. 

This class of proprietors became divided ; some became 
great barons, anti continued to sit in the central assembly. 
Others continued to possess only a local influence. By this 
cause they were separated from the great barons, and became 
united by common interests to oilier free proprietors. The 
county courts became the poiut of convergence for this new 
class. 

A struggle arose between the king and the great barons. 
Both of these sought support from the class of freeholders 
which existed in the couuIjcs. A part of these presened, 
os direct vassals of the king, the right to take their seat 
in the central assembly . The great barons certainly alone 
exercised this right ; luit as their tendency w as to possess 
themselves of authority, and to identify the great council of 
barons with the government, they felt the necessity of 
conciliating the body of freeholders who were vassals of the 
king or of themselves ; and the idea of causing them to be 
represented by means of election was so much the more 
natural, inasmuch as elections had often taken place in the 
county courts, when there was any occasion to commit local 
affairs into tlio hands of certain proprietors. Thus tho 
centralization of the higher aristocracy to resist the royal 
authority did of necessity involve and cause tho centralization 
of the inferior proprietors, who could only exert their influ- 
ence in the way of election. 

Lastly, the principle that consent was necessary before 
any impost could be levied had prevailed; tho charters 
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established it to the advantage of tho borons with regard to 
the king, and of the inferior vassals in reference to their 
lords. The more that power became centralized either in the 
hands of the king or of the assembly of barons, the more did 
the consent of the other proprietors to imposts also neces- 
sarily centralize il self That which had previously been local 
became general, and the centralization of the aristocracy of 
great barons imolvcd the centralization of tho aristocracy of 
free proprietors. 

Another question now presents itself for examination: 
namely, the admission of town and borough deputies to 
parliament. 

In general ilie towns possessed, before tbe Norman Con- 
quest, considerable wealth and importance. We have seen 
them take a part m political events, and interfere actively in 
state affairs. The citizens of London concurred in the 
election of several Saxon kings ; and those of Canterbury 
attended, under Ethelred II , at the county court. It is, 
however, nearly certain that the towns never sent deputies 
to the Wittoiiagemot Their rights were limited within the 
circle of their own walls, and when they took part in politics, 
it was in an accidental and irregular manner. 

After the Norman Conquest, the towns fell into decay, and 
lost not only their influence oil general affairs, but even 
their local and individual rights. Their riches vanished with 
tho commerce whence they had been derived, and the oppres- 
sion of the conquerors completed their ruin. 

They progressively recovered, especially after the reign of 
Henry II. At that time, considerable rights began to bo 
granted or rattier to bo restored to them. The lord of the 
domain in which they w'crc situated was at first the pro- 
prietor of them, and receded tribute from their inhabitants ; 
but they were allowed to ransom themselves from this 
burden by taking the tow T n in fee-farm, a kind of tenure 
analogous to that of nocage. Lastly, several towns obtained 
charters of incorporation, w hich gave them a more or less 
free municipal system. 

The lord, whether king or baron, retained the right of 
imposiro taxes upon them at will. This right, called the 
right dp tallage, was at first exercised in rfn entirely arbi- 
tra#J*Jfay, in virtue of the very superior force possessed by 
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the lords; but in proportion as this superiority becamo 
enfeebled, and the towns, on tho other hand, became strong 
enough to defend their independence, it was found necessary 
to moke terms with them. In order to obtain money from 
them, privileges had to be granted to them ; and if they did 
not exact concessions of this kind, they at least contended 
with their lord on behalf of their interests. Those towns 
especially which lay in the domain of the king, and were 
the most important of all, vindicated their rights wdtli tho 
greatest degree of vehemence The royal judges had now 
no other occupation in their circuits than to obtain tribute 
from the towns and boroughs, leaving those which could 
resist pretty nearly to dictate theiq own terms, and making 
arbitrary charges on those which were not in a condition to 
a defend themsdves. 

By these causes the admission of town deputies into the 
national assembly was dels) cil, while, on tho other hand, tho 
admission of county deputies w as hastened In the counties 
there was not that unity which is the natural characteristic 
of towns; there was hardly any possibility of treating 
separately and successively w ith proprietors scattered over 
their domains, and m order to obtain money from them, they 
had to be united It was not so m the towns ; the king 
dealt with them separately, made Ins advances upon them as 
they became 1 isolated from one another, and alwrays obliged 
them either to yield or to make him presents, to all appear- 
ance voluntarily. 

However, some towns early acquired sufficient importance 
not only to gain and defend their liberties, but also to take 
part in general politics. A mong these tow ns, London and the 
Cinque ports* must especially be mentioned. The import- 
ance W'hieh these possessed is established by a great number 
of facts, and wo often find their inhabitants called nobiles 
and even harones . Indeed, their deputies appeared sometimes 
at the general assembly even before tho Parliament of 1264*, 
but in this there w'os no general principle, no public right 
recognized. There was this difference between the intro- 
duction into Parliament of county deputies, and that of town 
deputies ; — that the former is associated with a right, the 

* The five towns of Dover, Sandwich, Romney, Hastings and Hythe, 
were called tho (Hague ports. 
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right of the immediate vassals of the king, and therefore 
possessed from the first a character of generality; while the 
second, the introduction of town deputies, was dissevered 
from every idea of right, and resulted simply from isolated 
facts bearing no relation to one another. Representatives 
were granted to a particular town, hut this did not involve 
any similar concession to all towns. Hence the arbitrariness 
that of necessity prevailed in the division of representation 
among towns and boroughs. Hence the vices which still 
actually exist iu tho electoral system of England.* There 
remain to the present day towns of considerable importance 
which send no deputies to the House of Commons; and these 
abuses arise from the fact that the elections of towns and 
boroughs have never been regulated in a general manner, and 
as public rights. In the first instance, nil was decided by a 
solitary fact, and the right to representation has still con- 
tinued as a right m tho case of many boroughs and towns, 
although the primitive fact which originally suggested the 
right has disappeared, — the fact, namely, of tjic importance 
of the town or borough. Through these causes the evil of 
rotten boroughs was introduced into the representative 
system of England 

However tins may be, not till tlic parliament of 1264 do 
-wo see deputies from towns and boroughs appear in any 
large numbers in the Parliament We do not know how 
many towns were then called upon to exercise this right; 
hut the writs were addressed to them directly, and not by the 
intervention of the sheriff’s. This innovation was doubtless 
a result of the policy of the Earl of Leicester Ho had 
sought for protection against the king in the knights of 
the shires, and through theso auxiliaries the lung and tho 
royal authority had fallen into Ins hands ; but soon 
finding the want of another support against tho barons, W'lio 
had become his rivals, he found it in the towns, and called 
upon them to take a share in the exercise of power. This it 
was, that rendered his memory so popular that the king was 
obliged especially to forbid his being spoken of as a saint. 

We must then refer the complete formation of the English 
Parliament to the year 1264. Its existence was still very 

**ft must not be forgotten that this course of leoturcB was deli- 
;«*red in 1821, ten years before the passing of the Reform Bill. 



HIS HAD PARL IAME NT, 


367 


precarious; it rested ou do law, on no public right ; it was 
the creation of a time of faction. The first Parliament, in 
which Leicester hail principally ruled (the Parliament of 
Oxford) was soon called the Mad Parliament , — Parhamentum 
matium. It might have been expected that the new form 
of Parliament, the presence of county and borough deputies, 
would have shared the same fate as that suffered by the other 
institutions which wero introduced by Leicester for the 
purpose of organizing a purely aristocratic government, and 
which disappeared with him. Jlut these rudiments of par- 
liamentary organization were of a different character , they 
were veritably public institutions, which, instead of attaching 
themselves merely to particular interests, had for their basis 
the interests of the entire population They survived 
Leicester, and his attempts against l he ro\ al powxr, which w as 
itself obliged to adopt them Under the reign of Edward 1. 
they became definitely established, and acquired a con- 
sistency and stability which would no longer allow of their 
being attacked with success. 
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Lecture XIII. 

Progress of the Parliament under the rciqn of Edward I. — Frequent 
holding of Parliament. — Different composition of Parliaments. — 
Deputies from the counties and tom ns were not always present. — 
Discretionary power of the king in the convocation of barons —The 
varying number of county and borough deputies. 

Gbeat political institutions generally originate under 
feeble and incapable princes ; in the midst of tho troubles 
which arise in their reign, they are extorted from them. 
They are consolidated under more able princes, who know 
how to recognize the necessity for them, and to understand 
the advantages which they may derive from thorn. 

This was the case in England under Henry III. and 
Edward I. Henry, who was entirely deficient in firmness, 
allowed, although quite against his inclination, all the con- 
cessions which were demanded of him to escape from his 
bands; bis son, who was able and energetic, instead of 
setting himself to destroy the institutions which his father 
bad permitted to come into being, made himself master of 
them, and turned them to his own advantage. Edward I. 
would not perhaps have allowed them to begin in his reign; 
but finding them in vigorous existence, he accepted them as 
they were, and instead of dreading or dispersing the new 
Parliament, he availed himself of it as an instrument to serve 
and strengthen a power which he exercised with intelligence. 
It was by tbe aid of the Parliament that Edward I. conferred, 
so to speak, a national character upon his wars and con- 
quests — enterprises which might perhaps have excited his 
people against him, if he had reigned alone, and acted at 
once without public support and public control. 

Two kinds of Parliament appeared under Edward I. The 
one kind was composed only of the higher barons, and 
seemed to form the grand council of the king; in the other, 
deputies from counties and boropghs had a seat. 
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No legal and fixed distinction existed between these 
assemblies, their attributes were almost identical, and they 
often exercised the same powers. However, the meetings of 
those Parliaments which were composed only of the higher 
barons were very frequent; they took place regularly four 
times a year. The other Parliaments, on the contrary, were 
only convened oil extraordinary occasions, and when it was 
necessary to obtain from the freeholders, either of the 
counties or of the towns and boroughs, some general impost. 

This, however, was not the only motive which could lead to 
the convocation of tins last mentioned assembly, which, in 
truth, alone deserves the name of Parliament. Whenever 
business arose of so great importance that the concurrence 
of a great number of interests was judged necessary, the 
great Parliament was assembled, and by this cause its 
range of deliberation became mure extended, and it assumed 
a greater consistency. 

We may infer the moral force which the Parliament had 
already acquired at this period, by the political maxims which 
were generally admitted ItoDcrt of Wmchelsea, Arch- 
bishop of Canterbury, speaking to the Pope on behalf of tho 
king and his barons, addressed to him tins remaikablc senti- 
ment : “ It is the custom of the kingdom of England that , in 
•matters which regard the state of that kingdom , the advice 
of all those interested in the matter should be consulted ” * 
There is no need that we should take this principle in its 
most rigorous application; it is not the fact that all those 
who were interested in these matters were consulted about 
them ; but the sentiment is stdl a witness of the progress 
which had already been made by the ideas of a free and 

E ublic government. This progress- is still further attested 
y the answ r er which Edward himself made to the clergy, 
who demanded of lnm the repeal of a statute designed to 
restrain the accumulation of property in mortmain: “ This 
statute" said he, “ had been made by the advice of his barons 7 
and consequently it could not be recalled without their advice.”^ 
In this case, also, tho principle was very far from being 

* “ Coneuetudo cst regni Anglioo quod in negotiis contingentijbui 
Station ejusdem regni, requiritur consilium omnium quos res tangiL” 

+ M Consilio magnaium suorum factum crab, ot Mod absque eorum 
consilio non erat revocandum." 

2b 
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strictly observed, and Edward hi m self, in 12R1, on his 
own authority, altered several of the statutes which had 
been passed in 1278 by the Parliament at (iloneester. No- 
thing therefore was more irregular and uncertain than the 
rights of the public and the forms of government at this 
period. Principles were professed winch were only very 
partially canned into practice, and whu h wen 1 often entirely 
neglected, Bui m the uudst of this apparent disorder, great 
institutions were gradually being formed , the jniioiations of 
the preceding reign became habits, mid these habits, sanc- 
tioned by tune, became necessities. Thus rights were 
established. 

As to the distinction winch I have just made between the 
different assemblies which met at I Ins period, as they are all 
equal l\ called Parliaments, and even isedat vuinms times the 
mohL different powers, i1 is dillicult * n ti v precisely upon those 
which ought to be regarded as positive P.uliaiiients. The 
boundaries which separate them are ennti acted and often 
imperceptible, it would be great temerty to pretend ac- 
curately to determine wlmt w:i- the is -a I eliaracter of any 
particular assembly and eonsi qiicnlly whether il ought or 
ought not to ho regarded a> a Parliament Whenever Tory 
writers have not found the presence of county and borough 
deputies attested b\ positive and official proof, such as the 
writs of convocation, they have denied the fiut of their pre- 
sence. "But this is an excessive and partial exactness . very 
often tlio chronicles of tlio penod supply the link of writs, 
and indicate that those deputes wore piesent I w'lll now' 
point out t hi 1 principal bets which have been omitted by 
these writers, which pv»*e that complete Parliaments were 
frequently holden. 

While* Edward was still in Palestine, a Parliament was 
asscmlded in Westminster to take an oath of fidelity to the 
new king from the hands of the Archbishop of York, and, 
according to several chroniclers, four knights from eacholjro 
and four deputies from each city were summoned thither. 

Edward, on his return to England, convened a new Par- 
liament at Westminster, on the 25th of April, 1275. The 
preamble to the statutes w hich wore on that occasion decreed 
has been preserved: it declares that “ these statutes havo 
been made by king Edward by the advice of his council, and 
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with the consent of the archbishops, bishops, abbots, priors, 
barons, and of the commonalty of the kingdom” 

In the follow mg year another Parliament was assembled 
in the .same place, it was constituted in the same manner, 
and, to all appearance, consisted of the same members 

The j oar 12K3 otters many proofs of the admission of 
deputies from the Commons into Pai 1 lament Tn the month 
of Janiwri two evtr.inrdmary assemblies were convened, one 
nt Noi (Iiainplon, the oilier at Yoik, to raise the forces and 
obtain the subsidies lhat were iicees^un for the cumpiest of 
Wales The wens of c omm..it ion have 1 been preserved. in 
the one ease, ihe sheriffs were ordered In send to Northamp- 
ton all the freeholders who possessed a revenue of more than 
twenty pounds sterling, mllie other ease, the\ are enjoined to 
< an, so to he elected in each omul \ , eit \ , borough, and mer- 
c.intile tow n [i it hi intent fond lour lv infill s and townsmen 
lis^iiifir lull power * loi ihe whole of ihe coimnouuLtv ” 
l.istlv. in the liioiiih of .lime of this same \e:u\a Parliament 
n.ei at Shrewsbury, m older in dci ide on tin* bite of David, 
prince of Wales, who had lieeii nude jn'soiier, aflcT the eou- 
ijnesi. ofth.it country The wnls of com mat ion an* of four 
kinds tin* Jlrst are add reused lmliudmiilv to one hundred and 
cloven earls or barons, tin* second to tin* magistrates of 
twenty-one towns or boroughs, the thud eii|oiu lho sheriifs 
to cause two knights to he elected lor each county, the 
fourth are addressed In seventeen numlxis of flic kind’s 
privy council, among whom are Ihe judges From 12S;j to 
1200 vve iu<*et with several Paih u lents, some of vvhnli arc 
oven celebrated by the .statute*! win ii emanated trnm them, 
however, there is no proof that me .lepulics from counties 
and boroughs were present at ilicin 

Hut, in 1200, Edw r ard on his ret urn from "Franco convcmcd 
a Parliament at Westminster, in which it is certain that 
some couuty deputies sat A writ has been preserved dated 
June 14th, 1290, addressed to the sheriff of Northumberland, 
and ordering bun to cause two or three knights to be elected. 
There is every reason to believe that this county was not the 
only one thus privileged, and that there were’ others which 
also sent deputies to this Parliament. This convocation was 
probably intended to enable tho county deputies to pro- 
nounce concerning the statute Quia eviptore* fcmxriwi, which 

2 b 2 
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authorised the proprietors of fiefs to soli them at their dis- 
cretion, and rendered the subsequent possessors direct vaa- 
eals of the lord of tho fief, while the sellers ceased to bo 
such; this removed the necessity of sub-eufeofment, and 
must have considerably increased the number of the direct 
vassals of the king. Boroughs were not represented in this 
Parliament: piobably because the matters of which it treated 
did not immediately concern them. 

Prom 1200 to 1201 wo find several Parliaments in which 
there is no indication that county and borough deputies had 
a seat. In these Parliaments the affairs of Scotland were 
considered. The magnates of tho kingdom alone took part 
in them. In the Parliament held at Westminster in tho 
month of October, 1294, only borough representatives aro 
wanting; county deputies were admitted to it; they granted 
to tho king a tenth of the moveable wealth of the kingdom. 

In the following year we find that not only the boroughs and 
counties, but even the inferior clergy, exercised the right to bo 
represented in tho great assembly held at Westminster in 
tho month of September, 1295. W c possess the writs of con- 
vocation addressed to the bishops and archbishops, ordering 
them to cause a certain number of deputies for the chapters 
and for the clergy to be nominated; we have also those which 
summon forty-mno earls or barons individually, and those 
which enjom the sheriffs to cause tw o knights to bo elected 
for each county, and two deputies for each borough in tho 
county. These boroughs were about a hundred and twenty 
in number. This assembly was more general in its character 
than any other that had as yet met; all classes of society 
had access to it, and we may truly say that the entire nation 
was represented. Accordingly the regular and complete 
establishment of the British Parliament is generally dated 
from this year, 1295. * 

This great assembly did not act as one single body; it was 
divided into two houses, the one containing lay representatives, 
the other ecclesiastical; and not only was the place of their 
meeting distinct, but their votes were distinct also. Tho 
barons and knights granted to the king an eleventh of their 
moveable wealth; the townsmen gave a seventh, and tho 
clergy, after long disputes with the king, ended by only 
granting him a tenth, which was the offer originally made. 
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The Parliament which was held in the month of August, 
1296, was constituted in the same way os its predecessor, 
and the votes in it were similarly divided. The barons and 
knights granted only a twelfth part of their moveable pro- 
perty, and the burgesses an eighth. 

In 1297, a Parliament met at Salisbury, but the writs 
by which it was convened aro lost; we ao not therefore 
posess any direct proof of the presence of deputies from 
counties and boroughs in this assembly; howc\er, there is 
extant a writ of the 30th of July, in the same year, in which 
Edward states that tho towns and counties have granted 
him subsidies, and this indirect proof may supply tho want 
of the writs of convocation. 

During this same year (1207), tho quarrel broke out 
between the aiistocracy mid the crown on tho subject of tho 
confirmation of the charters, and the Earls of Norfolk and 
Hereford, by their bold steadfastness, secured victory for the 
national cause, and extorted from the king a complete and 
definite sanction to the rights and institutions whoso main- 
tenance they vindicated We find at this tune that two 
deputies were summoned from each county to receive from 
tho hands of the prince-regent those charters which had been 
confirmed by the king. 

Erom tho time when these charters wore definitely con- 
firmed, the convocation of deputies irom the counties and 
boroughs was no longer an irregular and arbitrary trans- 
action, — it became a necessity. Accordingly, their presence 
in tho Parliaments is constantly attested by authentic 
proofs. 

Thus they were admitted to the Parliament convened at 
York, on tho 15th of April, 1298; the writs of convocation 
of which are preserved. They were also present in the Par- 
liament held at Lincoln on the 29th of December, 1299. 
Tho writs of convocation for this Parliament arc similar to 
those which convened the preceding one. They summon 
the same deputies who had been present at the last Parlia- 
ment, enjoining further that substitutes should bo chosen in 
the place of any w*ho had died sinco that time. Wo find, 
moreover, that writs were addressed to tho chancellors of tho 
Universities of Oxford and Cambridge, requiring them to 
send to the Parliament four or five deputes in tho case of 
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Oxford, and two or three from Cambridge ; and directing 
them to select such deputies from among those who were 
most discreet and most learned in the law — de diacreliorihus 
ct injure script o mayis cxpcrtis pradiclm Zfniversitahs. 

Lastly, the writs of convocation for the Parliament held at 
'Westminster on the 2-1 111 of July, 1302, are in all respects 
similar to the , receding. 

I will not further trace this series of facts, which hence- 
forth ceases to he remarkable because of its nnvor) ing unifor- 
mity. Mu (lice it to say that all the Parliaments which were 
hold during the hist live years of the reign of Edward 1. were 
of the same nature and composed of the same picmbcrs. 
Two of these, however, desen c special attention. The first 
is that held at Westminster in 1305. The particulars of its 
dissolution arc preserved to us, as well ns those which relate 
to the mode in winch the petitions winch all *\idy flowed into 
it weit* rocoiml The second is that which met at Carlisle 
in 1307. We haic the lists of the bishops, abbots, priors, 
earls, barons, Ac., who sat in it The number of earls or 
barons ummmts to eight} -six, that of the bishops and abbots 
to sixty-eight There were besides a great number of de- 
puties from the interior clergy, forming the lower house of 
the ecclesiastical convoi at ion, and there were, moreover, two 
knights from each county, two citizens from each city, and 
two burgesses from each borough. 

Prom all these facts it follows that, if at the commence- 
ment of the fourteenth centun the Pailiamrnt was not. yet 
constituted in ail actual and definite form, yet it already 
rested on a lived basis : moroevi r, as to its composition, w’e 
may deduce from the facts to which 1 have already referred, 
the following results: 

I. The Parliament was composed, in the,/?/*/ place, of earls 
or lay barons convened indi\ ulually bv the king; secondly , of 
archbishops, bishops, abbots, and priors, also summoned indi- 
vidually ; thirdly , of deputies from the knights or freeholders 
of the counties; fourthly , of deputies from cities, tow r ns, and 
boroughs. 

II. No law or statute, no ancient or recognized right, 
determined who were the earls, barons, abbotB, &c , whom the 
king was bound to convoke individually. He acted somewhat 
arbitrarily in this jpspect, often omitting to summon those 
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whom he had summoned on previous occasions * These omis- 
sions were sometimes, though rarely, resisted by protests. 
The importance of a noble and of his family was the only 
guarantee of his convocation to the Parliament Disorder, 
civil wars, and confiscations, prevented this convocation from 
being an incontestable and hereditary right, except in the 
case of a permanent feudal tenure. 

III. The principal functionaries of the king, such as 
the judges and members of the privy council, were almost 
always convened to the Parliament by virtue of their olhcial 
position, indeed, they were uniformly cither carls or barons. 

IV. The convocation of county and borough deputies was 
not a legal or public necessity, but it became an actual 
necessity by the predominance of the. principle that consent 
in all matters of impost was a light 

V. The convocation of county deputies 'was more certain 
and regular than that of borough deputies ; wore certain, be- 
cause it originated partly in a right which had not then been 
questioned, and whu 1 1 it was necessary to respect, — the right, 
namely, of every immediate vassal to a seat in the general 
assembly, mure regular, because the county courts, which 
were all composed of 1 he tame elements and possessed of the 
same interests, constituted a uniform and identical whole 

* Thus Edward summoned to the* Pailiamcnt of Shrewsbury (12S3) 
a hunriird and eleven i.ub 01 luioiit, In llic* I’aihummt of AVestrains- 
tei (121M), he unlv Miminmicd hltv-tlnei* , and out ol the handled and 
c*h veu who vuio pie-enl in 12. s *•,* 1 x 1 } wcie absent in 1211.1 The latter 
Pai I lain ents of lii*> ieu>n tin nidi m*\ ei.il iiManecn ot si mil.ir irregulari- 
ties Thus vve hiiil at. ibis lime umdy-emht lay ptoaris who wore 
only once summoned to llic P.iili.imeiit, and fifty who were summoned 
ouee, twieo. oi tluoe limes Thcic war. a distinction among the l>.uons 
who were summoned individually some weie summoned by virtue of 
tlir*ji luudal tcume, nlheis, mil} m vuliio ut the will of convocation, 
whether the} were oi wcie not limnedi.ite vakils ol the king These 
last excieised m the Pailiamcnt the same rights as the lorrner, only it 
docs not appeal Unit the sole lad ut a wuLol eon vocation contencd 
upon them a hcicditni} right Time .ue even several examples of 
ecclesiastical pevis who weio eon veiled by special wilts, and who ob- 
tained a dischaigc tiom the obligation to attend the Parliament by 
proving that the} held no het of the king. Thu piactnc of creating 
barons oi pceis was of latei mlroduetiun by a statute of the Par- 
liament (under Kdwaid 111.), secondly, by lottcrs patent hom the king 
(under Richard II.). 
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throughout England, so that some could not be admitted to 
the privilege of representation without all the rest being ad- 
mitted also. As tne towns and boroughs, on the other hand, 
only owed their admission into Parliament to varying causes 
without unity or connexion with each other, ana were only 
called to assist in matters which concerned themselves in- 
dividually ; so the admission of a representative from one 
town did not at nil involve the admission of representatives 
from other towns, nor even the continuance of this privilege 
in any one case. 

VI. The number of town and borough deputies was not 
fixed. The ling determined this arbitrarily. Nevertheless 
the convocation of two deputies for each county, and as 
many for each borough, passed into a rule. 

VII. However irregular the convocation of borough 
deputies might be, there is no reason to think that the num- 
ber of boroughs which were then represented in the assembly 
was as limited as has been assumed; there is no reason to think, 
as has been maintained by Tory historians, that only towns 
in the domauis of the king originally sent deputies to Parlia- 
ment. The assumption is, on the contrary, contradicted by 
facts which prove that, besides the towns belonging to tho 
royal domain, those which had received a charter of incorpora- 
tion, cither from the king or from some great baron, were 
represented , as were also t hose w hicli, without having received 
any such charter, were rich enough to pay the expenses of 
their deputies llowo\or, tho importance of particular 
towns, and the necessity that was felt for their concurrence 
in public business, w r as in this respect the only rule; and 
most frequently, the choice of tho towns which should be 
represented was left to the arbitrary decision of the sheriffs. 
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Lecture XIV. 

Mode of election of the deputies of counties and boroughs. — Who were 
the electors — No unifoim punciplc to regulate elections in boroughs 
and towns. — Voting in public. 

We have seen liow county and borough deputies were 
introduced into Parliament ; but we aije still far from hav- 
ing obtained a complete and correct idea of representa- 
tive government as it existed in England at the period at 
which we have now arrived We have yet to learn by whom 
and in what manner these members were nominated — in a 
word, what was then the electoral system, if we may bo 
allowed to give tins name to a collection of isolated customs 
and institutions unconnected with each other, and almost 
entirely destitute of any generality or unity of character. 

The two political parties, whose opposition and debates 
are met with at every step m the study of English institu- 
tions, have not failed to resolve this question, each in a 
different manner. The Tories, always disposed to limit the 
boundaries of public liberty, maintain that the introduction 
of county members into Parliament arose primarily from 
the impossibility of uniting m the general assembly all the 
direct vassals of the king, the whole body of whom alone 
had the right to be present ; and that landowners of this 
class were originally tlio solo electors of these representa- 
tives. The Whigs assert, on the other hand, that all tho 
freeholders in the county, whether direct or indirect vassals 
of tho king, have always taken part in this election. 

I shall seek tho solution of this question exclusively in 
the faetH which have special reference to the introduction 
of county members into Parliament; and as this change 
has been the result not of secondary or unforeseen circum- 
stances, but of the natural course of time and of events, it 
is needful first to call to mind tho general facts which pre- 
ceded it and gave it birth. 
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Wo hare seen that, a large number of the direct vassals 
of the king having very early renounced, on account of their 
small wealth or influence, their attendance at the general 
assembly, their political existence became localized and 
restricted to comity alCurs, and to attendance at the county- 
court, at an Inch tho.se aliiurs were transacted. The direct 
vassals of the king, however, were not the only persons 
interested in the allairs of the county Many other free- 
holders, whether vassals of the great barons or originally 
simple socagers, possessed considerable wealth and influ- 
ence,'* mid as actual possession at tins period was almost 
the only arbiter of right, there is little doubt, a prion , that 
all the freeholders of .my importance in the county were 
then admitted to the county-court, to direct the adminis- 
tration of justice and to discuss their common interests. 

These probabilities are changed into absolute facts by tho 
testimony of history It is promt that the knights, who 
were direct vassals of the king, did not alone compose the 
counts -courts, from the time of William the Conqueror 
to the end of the reign of Edward i. a multitude of deeds, 
law’s, writs, and historic records prove that all the free- 
holders, or nearly all, sat in these courts, and that if there 
were some exceptions to tins rule, they did not in the least 
proceed Jrom any general distinction between the direct 
or indirect vassals of the king, hut. merely from particular 
conditions imposed on individual tenures. Eor it does uot 
appear that all freemen-landholderu were equally compelled 
to make their appearance at the count} -courts, as this ser- 
vice w T as esteemed a burden rather than u privilege. 

It may then be regarded as certain, that either by the 
fall of many ot the direct vassals of the king, or by the 
elevatiou of a great number of the simple vassals of the 
nobles, thcro had arisen m every county a body of free- 
holders, all of whom, in reference to the affairs of the 
county, and independently of the nature of their feudal 
relations, possessed the same importance and equal rightB. 

Th^j^iXUty-courts, thus composed, exorcised the right of 

* It my be seen ia the Black Book of the Exchequer that Godfrey 
Fitzwilljam, in Buckinghamshire, held twenty-soven knights' held of 
Earl Walter Gifford, whilst (iuilbon Bolbcch, in tho samo county, hold 
of the king only ono knight’d hef. 
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election long before the regular and definitive introduction 
of their representatives into Parliament. Here officers 
invested with the powers necessary for the transact ion of 
tho county business were sometimes elected, and some- 
times knights were appointed to execute the measures 
of tho central government, or sent tlnther as bearers of 
complaints or representations. Instances of hucIi elections 
are nunicious The charters have frequently prescribed 
them, and they are continually spoken of in the chronicles. 

It cannot be allirmed Unit this appointment of particular 
knights for the transaction of speulie local business was 
always conducted in a regular manner and by a distinct 
election. It was souk 'tunes (lone by the sheriffs alone but 
it is certain that most general]} it look place ‘‘by the com- 
munity of tho count}, am Hi tlie consent and by the advice 
of the count}, per lommunitidnu co mil id us, de assensu et 
consilio comitafilx .** 

We gather from all these facts, first, that before tho 
introduction of count \ -members into Riihsuiicnt, the direct 
vassals of the king, who, on account of their inferior import- 
ance, had ceased to attend at the general assembly, did not 
form a distinct body m the imiul\ -courts, or a particular 
class of landowners lines led with peculiar rights; but 
that, on the conti an, %y wen 1 merged in the general class 
of freeholders, ncnrl\ all of whom also attended the county- 
court, and there exercised the same rights, and, secondly, 
it is unquestionable I hat this asscmhJ} of freeholders was 
in the habit, ui certain cases of appointing some one of its 
members either for the* management of the county business, 
or for any other purpose. 

Arc avc to believe that an lien the object in view was 
Bending representatives of the county to Parliament, thevo 
was substituted, in place of the existing order of tilings, a 
new order by which to elect them ? or, in othor Avords, that 
those freeholders, who, though direct vassals of the king, 
were on the same looting with the other freeholders as 
regarded all tho operations of tho count} -court, were distin- 
guished from them by being alone called upon to elect 
members of Parliament ? Nothing is less probable in itself, 
and in fact nothing is less true tlmn'that there a\ as such a 
disorganization of the county-courts at election times. 
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It is liot at all probable, because, in the state of society 
at this period, the status quo almost always ruled. We are 
greatly deceived if we expect to find the institutions of the 
timo under the sway of some general rule, and issuing in 
the inevitable consequences of a principle. There was no 
such dominant general rule or principle. When a new law 
appears, it is l ho product of facts, not of a theory. When 
any new demand is made upon society, it is society in its 
actual condition, and not a systematically constituted 
society, which replies to the demand. 

The freeholders m general formed the county-court on 
every occasion, and took part in all its acts. What reason 
could there be for suddenly setting aside an established 
custom in order to create a privilege in favour of certain 
landowners whose position, although special in some respects, 
was hut litilo distinguished from that of others ? Was there 
any occasion for an act so unusual that it could not bo put 
in force without subvert ing the customs tbcu in vogue? 
There was none on the contrary, this act appeared to tho 
county landowners as only another circumstance allied to 
the many existing facts of the same description: they 
neither foresaw all the importance which tins fact could not 
fail to acquire, nor all the consequences to which it would 
necessarily lead. This election of knights summoned to 
Parliament, although somewhat more important than other 
elections, resembled all those which were frequently mado 
in the county-court, and in which every freeholder took 
part. Why should tho right of voting on such occasions 
have belonged exclusively to particular individuals among 
them ? Were they not all equally interested, as the majority 
of the taxes wero levied on tlieir personal property; and 
tho principal duty of tho deputies was the settlement of 
the taxes? How is it possible to believe otherwise than 
that this, like every other election, was made by all the 
members of the county-court w lihout distinction ? 

Facts, I repeat, confirm these probabilities. The writs 
addressedvfto tho sheriffs hy the king for the election of 

a tyfcmbcrs, are conceded in the same terms as those 
Jfef elections relating exclusively to the administra- 
te local affairs. They equally set forth that these 
i shall bo elected with the assent of the community 
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of tlie county, dc assensu communitatis comitalus. Further, 
the returns of the sheriffs declare that the election has been 
made “in full county, by the whole of the community of tho 
county,” in plcno comitatu , per totam com mu ju latent comi- 
tatus. Under the succeeding reigns, terms yet more formal 
were employed; thus, about the middle of tho reign of 
Edward III. the writs contain, that the election ought to 
be made “ according to the will, and w ith the consent, of the 
men of tho county,” dc arbitno et conscnm hommum conn- 
talus Finally, facts which have come down to us from 
later times prove Lhat all freeholders possessed an equal 
right of participation in these elections In 1 105, a statute 
of Henry IV., intended to prevent certain abuses committed 
on these occasions by sheriffs under tho preceding reign, 
orders among other tilings, that " all those who should bo 

§ resent at tho county-court, non when they had not been* 
uly summoned thither by the sheriff, should take part in the 
election.” Lastly, under Henry YL, tho great number of 
tho freeholders having given rise to many disturbances 
during the elections, two statutes (tho first issued in 1429, 
and tho second in 1132) limited the right of suffrage to 
freeholders possessing an annual income of forty shillings : 
this was the first and last limitation of the kiud, and it still 
continues to subsist m England. 

Thus, moral probabilities and historical facts alike indi- 
cate, that since tho origin of the Parliament in its actual 
form, the representatives of counties have been elected not 
oniyby the direct vassals of the king, but by all the free- 
holders, whether mediate or immediate vassals, who com- 
posed tho county court. In order definitively to establish 
tliis opinion, nothing remains but to examine the proofs 
that are alleged m favour of the opposito opinion. Tlicso may 
be reduced to two : first, it is said, that as the direct vassals 
of the king alone possessed originally the right of sitting 
in the general assembly, and as the election of kniglits of 
the shiro arose entirely from the impossibility of assembling 
in Parliament all the direct vassals of the king, the latter 
alone must have been the electors of the representatives 
who were sent in their place. Secondly, the vassals of the 
barons long demanded exemption from the obligation of 
contributing to the payment of tho feca allotted to the 
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county members, which proves that they could not have 
shared in the election; lor had they done so their claim 
would have boon absurd. Both these proofs have the fault 
of being indirect, and of resting upon consequences deduced 
from general facts, and not upon special and positive facts, 
such as those 1 li.ive just adduced in support of the contrary 
opinion Moreover , 1 he first argument supposes the exist- 
ence of a general and absolute principle which was invari- 
ably followed, and that the county members were sum- 
moned to Pail lament only to represent the direct vassals of 
the king. This supposition is neither probable nor con- 
formable to f.u is We again repent, that there was at this 
period no general principle, no fixed and invariable rule. 
General principles and their consequences exist only in a 
calm and hcMlrcl state of society, they are incompatible 
"with a rude population and long-continued disorder. How, 
then, could social classifications and their corresponding 
rights have remained fixed and distinct in the midst of such 
chaotic confusion ? Besides, the feudal system never exor- 
cised such complete sway in England as to insure anything 
like a strict observance of its principles It is true that 
the right possessed by all the direct \aasals of the Icing to 
appear in the central assembly, was one of the sources of 
county representation; blit when fins right, after having 
fallen into desuetude, began to revive m the persons of 
representatives, it was outweighed by an actual and mere 
powerful circumstance, the formation of the general class 
of freeholders, meeting at the county-court, and there exor- 
cising the same functions and equal rights. This fact is 
incontestible ; so the Tones arc compelled to acknowledge 
that the deputies w r ero elected by all present at the county- 
court. Rut how do they attempt to escape from the con- 
sequences of this confession ? They maintain that the 
direct vassals alone ■sat in the comity-court: an opinion too 
much opposed to the natuie of things and to oil the facts 
which 1 have brought forward, to require refutation. 

Thexais another difficulty which perplexes Tory writers, 
and wn they are equally unsuccessful in their attempts 
to sjjrfnount. It is impossible for them to deny that 
unjflir the reigns subsequent to that of Edward I., and espe- 
cially under Henry IV., all the freeholders in the 'county 
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toot part in the flection : now, to avoid this embarrassment, 
it is pretended, that taking advantage of the disorder of the 
times they had usurped the right of suffrage, and that the 
statute of Henry IV (in J 103) for the first time legalized 
this abuse, and lawfully summoned the freeholders to the 
election of deputies There is no probability m tins sup- 
position, which is not supported by a single fact Between 
the reign ^ of Edward 1 and Henry IV , nothing can bo 
discovered which indicates the usurpation of the electoral 
right bv a portion of the freeholders who had remained till 
then strangers to the elei twin. No trace of change in the 
composition of the count \ -court s is to be found, nor any 
alteration in the form or lauguage of the wr'ts of convoca- 
tion. Everything indicates, oil the contrary, that the 
elections continued to be conducted as in former tnnes^ 
and that the statute of Ileum IV has evidently no other* 
object than to present the illeg.il practices of the sheriffs, 
which had become scandalous under the* reign of Richard 
IT. Thus, in whatever light it is viewed, tins first argu- 
ment is utterly valueless 

The second is of no greater worth. It is founded upon 
the supposition that those only who have a voice in the 
election of representatives ought to contribute to the pay- 
ment of their salaiv Now’ this supposition is explicitly 
contradicted by a writ of Edward 111, which proves that 
even the villain , the simple husbandmen, who certainly took 
no part in the election, were required to contribute to the 

O nient of the fees. If it appear, then, that the frec- 
ders demanded release from this impost, it cannot thence 
be concluded that they had no share m the election 
In these demands there is nothing extraordinary. The 
office of member of Parliament was originally more an 
onerous burden than an advantage. The person elected was 
compelled to give security to guarantee his attendance at 
the assembly. A curious instance is mentioned of an elected 
knight who could not find the required bail; the sheriffs, 
therefore, seized his oxen and form-horses to compel him 
to fulfil the duties of his office. In a short time, to render 
the charge less onerous it was made lucrative : fees being 
awarded to the representatives. These fees were levied on 
the entire county, with the exception of certain particular 
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immunities. A writ of Edward III. proves this distinctly. 
It is true that the vassals of the barons, chiefly under the 
reign of Edward III., made frequent claims of exemption 
from payment of the salaries due to the members : but these 
were not founded upon the circumstance that they had had 
no share in the election ; they rested on a pretext derived 
from feudal law, maintaining that, as their lords sat in Par- 
liament in their own right, that is to say, in their quality 
of peers, they wore represented by them, and ought not to 
pay the salaries of the county representatives. It is evident 
that these chums proceeded from confusing ideaB of tho 
ancient feudal representation (a fiction which rendered the 
noble in some sort the proxy of his vassals) with ideas of 
the new s) stem of representation. Thcso facts in no way 
prove that the vassals of the borons took no part in tho 
’ election of the county members ; all that they indicate is 
that the collection ot the members 1 salaries was very arbi- 
trary, and was regulated by different customs m each 
county ; no conclusion can, however, ho drawn from them 
relative to electoral rights. 

Now that 1 have reduced to their just value these two 
arguments, the solo support of the opmion which I oppose, 
it appears very nearly certain that all the freeholders who 
attended the county-court united in the election of tho 
representatives, whatever might be the nature of their 
feudal relation to the crown. 

Having completed our researches into tho election of 
county members, let us next examine how the election of 
the representatives of boroughs w as conducted. 

Although in tho county-courts no flxed rule nor syste- 
matic distinction regulated the distribution of electoral 
rights, there was at least something general and identical 
in them throughout England. The counties were terri- 
torial districts of the same nature ; the county-courts, 
wherever situated, were the same institution, and the free- 
holders formed one class of men. Out of circumstances 
nearly everywhere alike, there naturally arose an electoral 
system in all places the same. 

It was not, nor could it be thus with respect to the 
boroughs. They had acquired their liberties successively to 
a greater or less extent, and under a thousand different 
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forms. Tho political state of one town gives no clue to 
that of other towns, os they were not at all correspondent 
to one another. Sometimes the municipal rights belonged 
to the more or less numerous corporation which held the 
town in fee-farm ; sometimes to the general body of free- 
holders who held their houses in burgage-tenure, a kind of 
tenure analogous to the tenure in socage ; sometimes, to the 
entire body of householders ; occasionally, but more rarely, 
to the whole of tho inhabitants. When any particular 
borough was summoned to send deputies to Parliament, it 
occurred to no one to consider this new right as distinct 
from their municipal rights, anil to regulate the electoral 
system on a separate basis. This summons had reference 
to the borough in its existing condition, and did not intro- 
duce the slightest innovation into the exercise of the civic 
authority. The citizens who, in virtue of their charter, 
enjoyed tho right of managing the affairs of the borough, 
also exercised that of naming its representatives. There 
was then nothing general or uniform in the foundation of 
this new right, and it would be impossible to reduce the 
elections in towns and boroughs to any common principle. 
Wc can only examine a number of particular facts, and 
derive from them the following results 

I The political right of electing members of Parliament 
was not distinct from the municipal rights of the borough, 
and was exercised in the same manner and by tho same 
citizens. 

IT. Prom this it follows that tho ch'etion was commonly 
made by the couneil, who directed tho local interests of the 
borough : the number of electors, therefore, was very limited 
at the outset. 

III. Where a corporation held a town in fee-farm , it 
also possessed the right of appointing the members of Par- 
liament. These corporations were generally composed of a 
few individuals. 

1/. As the freeholders of many boroughs sat in the 
county-courts, not a few of tho elections ot borough mem- 
bers took place originally in these very county-courts, and 
by the borough freeholders wlio repaired thither, and who 
exercised this power cither on their own account, or as 
authorized by their fellow-citizens. 
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V. The writs or orders for the election of deputies were 
nt firBt addressed directly to the borough magistrates them* 
selves. This, at least, was the case in 1264 , the period of 
the first convocation with which we are acquainted of the 
representatives of boroughs under Henry III. In 1283 , 
the same procedure was followed by Edward I. for the con- 
vocation oi the Shrewsbury Parliament, to which the repre- 
sentatives of twenty- one boroughs were summoned. In 
1205 , the writs were addressed to the sheriffs of the counties 
in which the boroughs were situated, and from that period, 
this has been the habitual and legal form of convening the 
boroughs. Tn 1352 and 1353, however, Edward III. addressed 
his writs directly to the municipal magistrates, on the first 
occasion for ten boroughs, and on the second for thirty- 
eight. These arc the last examples of similar convocations. 
The Cinque-ports remained the only boroughs which received 
the writs directly. 

These facts explain how borough-representation has been 
so casdv corrupted in England, and remains so disgrace- 
fill to this day.* In every town political rights have re- 
mained restricted to the municipal bodies, who, originally, 
were usually comprised in a very narrow circle. The gene- 
ral tendency has been ever since, and especially at the 
period of the revolution of 1010, to extend electoral rights 
in boroughs, and thus to render the election more popular; 
but, on the whole, the choice is invariably made by the 
municipal powers, organised according to their ancient 
charters of incorporation. In the counties, electoral rights 
have adapted themselves to all the vicissitudes of property, 
and have become proportion ably extended : in the boroughs, 
they have remained unaltered. Every unchangeable institu- 
tion is vicious, because ultimately it will bo sgre to estab- 
lish privileges in opposition to the actual state of society. 

I should wish to do able to add to these researches into 
the electoral system of England in the thirteenth century 
some particular and circumstantial details concerning the 
forms of elections ; but nothing can bo discovered on this 
subject^ ilBier in history or in the laws. The laws did not 
mehtioB'Hle matter, because at this stage of civilization it 
is pojMBiought that such things require to bo either rogu- 
■ * * Brforo the reform of Parliament in 1832. 



FOEMS OF BOEOran JSLXOTIOITB. 887 

luted or expressed. It is probable tbat the electors, ttIio 
wore generally very few in number, agreed among them- 
selves, in presence of the sheriff, on the representatives 
they wished to appoint,- and that the sheriff, by a writ, 
informed the Court of Chancery of the nomination. The 
only important circumstance in this mode of election was 
the open voting, which has been perpetuated to this day. 
Nobody then attached sufficient importance to his choice 
to think concealment necessary. 

Until the reign of Henry IV., we do not find any law 
respecting the forms of election. In proportion ns the 
elections became important, the sheriffs, profiting by the 
'absence of all forms, took the matter into their own hands, 
and managed it agreeably to their own will. The law to 
which I refer was passed in order to prevent these abuses. 
Here, as everywhere, the organization of bU reties took place 
long after tho recognition and exercise of rights. 
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Lectube XT. 

Philosophical examination of the electoral flyfltem in England In tho 
fourteenth century —The system was the natural result of facts. — 
Who were the electors! — Four principles which determine the solu- 
tion of this question. 

The facts adduced in my previous lecture, prove that the 
electoral system of England iii the fourteenth century was 
determined by no philosophical combination, by no general 
intention This system arose naturally and spontaneously, 
out of facts Its study is therefore more curious and inter- 
esting modern times arc full of science and artifice ; insti- 
tutions do not now become developed with simplicity and 
freedom , under the pretext of giving them regularity, things 
are distorted, to suit some particular interest, or to accom- 
modate a theory. Nothing of this nature occurred in tho 
formation of the British Parliament; science did not then 
exist, and cunning was unnecessary. The House of Com- 
mons was not of sufficient importance for the executive to 
be much disturbed about its origin ; the office of member for 
a county or borough was not enough sought after to induce 
different interests and parties to direct all their instruments 
of warfare and stratagems of policy to this end. Represen- 
tatives of the country were required, who were to be chosen 
by the method of election — but this election had no occasion 
to adapt itself to a theory, or to be false m any way. In 
such a state of society, the electoral system might bo vicious 
and incomplete in a thousand ways; its forms might be 
irregular and destitute of all needful guarantees, but its 
general principles would be natural and sound. Theso 
arc what I propose to seek after, and to bring 
t, in tho present Lectures. They were neither 
knowujjife thought of in the fourteenth century, but they 
erisfcwpkcts ; lor there is a reason for every fact, and nil 
ar#';WS}ect to certain laws. Before entering upon the 
aneifc&t ’ Eigligh electoral system, singly and in itself, we 
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should first consider it in its relations to Bocietv in general, 
to the powers by which it was ruled, and to the liberties which 
it enjoyed. 

In the present day, political science has rarely considered 
questions in this point of view, though it is the first and 
most important ot all ; it has operated on society and its 
government by a process of dissection; it has taken all 
powers and rights one by one, and has endeavoured to defino 
each separately, and with regard to itself alone; seeking first 
completely to disjoin them from one another, and then to 
make them to proceed together, confining each strictly to its 
own sphere. In this manner have wc seen enumerated tho 
legislative power, the executive power, the electoral power, 
the judicial power, und the administrative power, and every 
effort of science has been exerted to make these diffeicnt 
powers co-cxist, w hile maintaining among them a rigorous 
distinction, and enjoining upon them never to fall into 
confusion, nor even to assimilate their offices and action. 
The same system has been applied to the rights and liberties 
of citizens. It is easy here to discern the triumph of the 
fondness for analysis wliieli characterized the last century. 
But analysis is a method of study, nut of creation. The 
spirit of analysis is scientific, but never political. In politics, 
whether dealing with rights or powers, the object is to 
creato real vital forces, capable either of enforcing obedience 
or resisting oppression. This can never bo attained by 
analysis ; for, in reality, actual life is a very complicated mat- 
ter, requiring the uinjui and amalgamation of a multitude of 
different elements, each modified and sustained by the others. 
Analysis elucidates and separates into parts, blit never con- 
structs. This truth is demonstrated by 1 he political history 
of our own time. All these powers and rights, so carefully 
enumerated and distinguished by science, so narrowly 
enclosed within specified limits, w'ero found in the time of 
action to be destitute of consistency, energy, and reality. 
It was decreed that the legislative pow T er should be abso- 
lutely separated from the executive power, the judicial power 
from, the administrative, tho municipal from the electoral 
power : liberties and rights have been isolated and dissected 
just in the same way as powers ; and ere long all these rights 
and powers, incapable of existence and action in their iso- 
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luted condition, have bccomo centralized or lost in the hand 
of an individual or collective despotism, which alone was 
powerful and real, because it alone was other than a the- 
oretic design or a scientific conception. 

It may be fearlessly affirmed that rights, like public powers, 
will never regain reality and energy until they escape from 
this pretended science, which, under the pretext of classify- 
ing, enervates- and nullifies them ; until, united by positive 
ties, they mutually rest on one another, and coalesce to 
bring about the same results . Doubtless, the great analytical 
labour performed iu our own time will not prove fruitless ; 
many well grounded distinctions and neecssary limitations 
will be maintained ; all powers will not again fall into 
general confusion, nor will all rights become concentrated. 
There is some triith and usefulness in the results of the 
social dissection which has been performed ; but if it were 
to be perpetuated, if rights and powers were to remain in 
the state of isolation and dissolution in which science has 
placed them at the present day, we should never possess 
either government or freedom. 

It is very evident that nothing of this kind occurred at 
the period of the formation of the British Parliament. 
Politics did not wear so scientific a character, nor lay claim 
to such consideration, as at present. It was necessary to 
summon together the principal men in the kingdom — mer- 
chants, landowners, and others — that they might assist in 
particular public business. But this was never imagined to 
be the creation of a new right, or of a new power. Estab- 
lished rights and existing powers were called upon to 
exercise this new function, and to appear under this new 
form. The freeholders, that is to say, every free and veri- 
table landowner, used to assemble in the county-courts, to 
administer justice and to treat together of common interests ; 
and these county-courts were charged with tho nomination 
of representatives. In towns of any importance, the citizens, 
under forms more or less liberal, regulated their own affairs, 
chose their own magistrates, and exercised in common cer- 
tain J J3£te&nd powers; and these municipal corporations 
wei^^quired to send members to Parliament. Thus, tho 
assemblies which we now designate electoral colleges were 
never at that period, as they now ore, special and isolated 
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assemblies, invested with a temporary duty, and in all other 
respects unconnected with the administration of the country. 
County courts and municipal corporations, which were already 
firmly planted and established, and possessed inherent 
strength, were constituted into electoral colleges. Thus the 
electoral system from its origin was united with overy right 
and institution, and with almost evciy local and real power. 
It was the extension and development of existing liberties, 
a powerful force added to other forces previously in action 
and exercising government over other interests. It was not 
that in one place there were merely electors, in another ad- 
ministrators, and elsewhere judges ; but there was a body of 
citizens who participated in the administration of local affairs, 
and in rendering justice ; and w ho elected deputies for the 
transaction of general business. It is easily understood that, 
— being thus deeply rooted in the community at large, and 
closely united to all other powers — the electoral power (to 
employ the language of the present day) was defended from 
every vicissitude through which we have seen it pass, when 
attempts have been made to establish it, by itself, in some 
particular aspect or combination. 

This then is the iirst characteristic of the electoral system 
which occupies our attention. Wo need not hesitate to 
elevate this characteristic into a principle, and to assert that 
where it is not met with, election, that is to say, represen- 
tative government itself, will be either powerless or harassed 
by continual storms. 

It is on error in modern politics immoderately to fear 
power, whatever may be its form or situation. It is divided 
and subdivided infinitesimal , uu til it no longer exists, so 
to speak, except as pow dor. This is not the way to establish 
liberty. Liberty cannot exist except by tho possession oi 
rights, and rights arc worthless if they are not themselves 
powers — vital and strongly constituted powers. Placing 
right on oue side and power on the other is not constituting 
a free government, but establishing a permanent tyranny, 
sometimes under the name of despotism, and sometimes 
under that of revolution; the problem is to place power 
everywhere in the hands of right, w hich con only be done by 
organizing or accepting at oucc, in the very centre of tho 
government, and in every stage of its action, authority 
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and resistance. Now resistance is only real and effectual 
when capable on all occasions of opposition to authority, 
when authority is compelled to treat with it at all times, to 
conquer or to yield. What then is the electoral right or 
power, if so it is called, when isolated from every other 
power? Its exercise is transient and infrequent ; it is the 
crisis of a day imposed upon actual authority, which may, it 
is true, be defeated, but which, if it escapes, is afterwards 
perfectly free, and continues its course without the least 
obstruction, or sleeps in blind security. If, on the other 
hand, the electoral right is supported by other rights of more 
direct and frequent occurrence, if the electoral system is 
closely interwoven with the whole government, if the same 
citizens who have nominated the members, interfere in tho 
affairs of the country under other fbrms but by tho same 
title, if the central authority needs on other occasions their 
assent and support, if it finds them elsewhere also grouped 
and milled for the exercise of other functions of power, then 
all rights serve as guarantees to one another ; tnc electoral 
system is no longer suspended in air, and it becomes diffietd. 
to violate it in principle, or to elude it in its consequence ' j 
I t is impossible lo doubt that to this close union of elec- 
toral rights, with a multitude of oilier public and local rights, 
the electoral system is indebted in England for ils strength 
and permanence. One fact among a thnusmd others will 
prove this. When the central power, finding itself threat- 
ened by the elections, has endeavoured to rid itself of their 
influence, it has been corn pc] led to withdraw from the towns 
and corporations, their charters and liberties. Without this 
nothing could have been done. But by this also, everything 
was attacked, and liberty and right being everywhere empe- 
rilled, the nation put forth its efforts not only to re-establish 
a House of Commons, but also to regain a multitude of 
Other.rights which had no reference lo the election of repre- 
sentatives. It is the secret of good constitutional legislation, 
unite all rights with each other in such a manner 
&W- is impossible to weaken any one of them without 
gjigering all. 

jHiis characteristic of the British electoral system has also 
(Abduced, in regard to the elections themselves, other conse- 
quences no less felicitous, which I shall presently indicates 
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I shall now consider this system in itself, in its interior 
organization. 

All the elements and laws of every electoral system 
resolve themselves into these two questions : T. Tn whom 
are the electoral rights vested P that is to say, who are the 
electors? II. How are these rights exercised? that is to 
Bay, what are the modes of procedure and the forms of 
election ? 

I wish to bring together in succession under these two 
questions, all the facts which relate thereto in the electoral 
system in England, in the fourteenth century, aud to examine 
what general principles are contained in these facts. 

And first, who were the electors ? There were two classes 
of electors, in the same manner as there were two kinds of 
elections — those for counties and those for boroughs. This 
classification was not the result of a systematic combination, 
nor of any preuous intention: it was the expression of a 
tact. 

Originally tho knights, and a little later, the freeholders, 
alone formed tho political nation, and alone possessed poli- 
tical rights. All enjoyed tho same right of assisting at the 
court or council of their lord ; politically, therefore, they were 
equal. When tho towns had acquired sufficient importance 
to assist the central power when needful, aud strength 
enough to resist it if occasion required, then inhabitants 
became citizens. A new nation truly then entered tho 
state. But in entering there, it remained distinct from that 
by which it was preceded The representatives of boroughs 
never deliberated with those of counties. Each of these two 
classes treated with tho government of those affairs which 
interested itself, and consented on its own account to the 
taxes which weighed on itself alone. Originally there 
was no more coalition between the representatives than 
between the electors : tho distinction n as complete. It 
cannot be said that there was inequality, for there was no 
room for comparison. They were simply two different 
societies represented by their deput ics to the same govern- 
ment ; and the difference of the representation arose from 
no other principle than tho real and primitive difference 
between the two societies. 

Now if each of these societies is considered singly and in 
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itself, an equality of political rights will be found among the 
citizens called to enjoy them. As, in the counties, all the 
freeholders had the same right to participate in the election, 
so, in the towns, every member of the corporation to which 
a charter had been granted shared in tho election of their 
representatives. 

Thus tho variety of classes existing in society was repro- 
duced in the representation . But, on the one hand, the diffe- 
rent classes were completely independent of one another: the 
knights of the shire did not tax the citizens, nor the citizens 
the knights of the shire ; much less did either take part in the 
other’s elections. On the other hand, tho principle of the 
equality of right prevailed in each class, among the citizens 
summoned to share in the election. 

There is nothing, then, that can be deduced from ibis in 
favour of an inequality among men called by virtue of the 
samo principle to lake part in a like action. tSuch an ine- 
quality never existed in tho electoral administration of 
England in the fourteenth century. The difference that 
existed was derived from society itself, and was continued 
even to the very centre of representation, which did not 
present a more uniform \\ hole than society itself. 

The true, tho sole general prmeiple w Inch is manifested 
in the distribution of electoral rights as it then existed in 
England, is this, that right is derived from, and belongs to, 
capacity. This requires some explanation. 

It is beyond doubt that, at tins period, setting aside the 
chief barons whose personal importance was such that it 
was necessary to treat with each of them individually, the 
freeholders, the clergy, and the burgesses of certain towns, 
could alone act as citizens. Those not comprised in one or 
other of these classes were chiefly poor husbandmen, labour- 
ing on subordinate and precarious property. They included 
all men invested with real independence, free to "dispose of 
their person and wealth, and in a position to rise to some 
ideas of social interest. This it is which constitutes political 
capacity. This capacity varies according to time ana plaoe ; 
the sgMfedegree oi fortune and enlightenment is not every- 
Iways sufficient to confer it, but its elements are 
Stly the same. It exists wherever we meet with the 
on*, whether material or moral, of that degree of 
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independence and intellectual development which enables a 
man freely and reasonably to accomplish the political act he 
is required to perform. Assuredly, considering the masses, 
as they should be considered in such a matter, these con- 
ditions are not met with in England in tho fourteenth cen- 
tury, elsewhere than among the freeholders, the clergy, and 
the burgesses of the chief towns. Beyond those classes 
nothing is found but almost servile dependence and brutal 
ignorance. In summoning these classes, then, to ]oin in tho 
election, the clector.il system summoned every capable 
citizen. It was denved, therefore, from tho principle that 
capacity confers right ; aiul* among citizens whose capacity 
was recognized, no inequality w as established. 

Thus neither the sovereignty of the majority nor uni- 
versal suffrage, were originally tho basis of tho Biitish 
electoral system. Where capacity ceased, limitation of 
right was established. Within this limit tho right was 
equal in all. 

It is easy to prove that this is the sole principle on which 
it is possible to found a national and true electoral system 
Let us for tlie moment forgot facts, and consider the question 
from a purely philosophical point of view. 

What motive lias assigned in all times and countries a 
fixed age at which a man is declared to have attained his 
majority, that is to say, is considered free to manage liis own 
affairs according to lna own will? This appointment is 
nothing more than the declaration of the general fact, that, 
at a certain age, man is capable of acting, freely and reason- 
ably, in the splicro of his individual interests. Is this 
declaration arbitrary ? No, for if the period of liis majority 
were fixed at ten years or aL forty, the law would evident! r 
be absurd ; it would assume the presence of capacity w here 
it did not exist, or else would not recognize it where it did 
exist — that ia to say, it would confer or withhold the right 
wrongfully. 

It is capacity, then, that confers right ; and capacity is a 
fact independent of law, which law cannot create or destroy 
at will, but which it ought to endeavour to recognize with 
precision, that it may at the same time recognize the right 
which flows from it. And why does capacity confer right? 
because in reason, and reason alone, is right inherent. Capa- 
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city is nothing else than the faculty of acting in accordance 
with reason. 

What is true of the individual considered in relation to 
his personal interests, is true also of the citizen in relation 
to social interests. Hero, also, capacity confers right. Here, 
also, right cannot be refused to capacity without injustice. 
Here, also, capacity is a fact which the law, if it be just, 
asserts and distinguishes, to attnch thereto the right. 

This is the only principle in virtue of which the limitation 
of electoral rights can bo reasonably assigned, and it was 
this which, without general intention or philosophic views, 
the nature of things and good senso caused to prevail in 
England at the end of the thirteenth century. 

This principle' equally repels the admission of the incapa- 
ble, which would give dominion to the majority, that is, to 
material force; and would lead to the exclusion of some por- 
tion of the capable citizens, which would ho an injustice; 
and to inequality between capacities, of which the least is 
declared sufficient, which would institute privilegi 

This principle once laid down, whether by the enlightened 
intention of the legislator, or by the* simple force of things, 
it becomes necessary to put it in practice, that is, to seek 
and recognize in society those capacities which confer rights. 
By what exterior signs, susceptible of determination by law, 
can this capacity be recognized ? this is the second enquiry 
which presents itself when the question is to fix the limit of 
doctoral rights. 

Evidently, we can only proceed here upon assumptions, 
and those of a general character The capacity of acting 
freely and reasonably lor the promotion of social interests, is 
revealed by no more distinct signs than any other internal 
disposition. Besides, the law operates on the masses; its 
decisions will necessarily be inexact, and yet must be rigo- 
rous. In their application to individuals they will often as- 
sume capacity where it is not, and will not m all instances 
discern it where it is. Tins is the imperfection of human 
,scienci&j$hc endeavour of the w iso is to restrict this imper- 
fedl|Mtitthin its narrowest limits. 

electoral system of England was loss faulty, in this 
respect, at its commencement, than it has since become. _ It 
is veiy probable that, in the fourteenth centuiy, all political 
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capacity was almost entirely contained in the classes of the 
freeholders, the clergy, ana the burgesses of the important 
towns. This kind of qualification corresponded, then, yeiy 
nearly with the true external signs of capacity. It may 
oven be said that if the representative system had then pos- 
sessed all its energy, if the assembly of representatives had 
had power and importance to become the principal spring 
of government, and the object of individual ambition, it 
would very soon have been discovered that the legal condi- 
tions of capacity included a multitude of individuals in whom 
capacity did not truly exist. It was because many of those 
who possessed the r’glit of sharing in elections took no part 
in them that the inconvenience of so much latitude was not 
at first experienced. Tlu* principle remained intact because 
it did not bear all iis fruits. When the House of Commons 
occupied a higher place in the State, it became necessary to 
restrict the electoral right by requiring the freeholders them- 
selves to possess an annual income of forty shillings. The 
action of Parliament m the government, and by consequence 
the importance of electoral rights, far surpassed the intelli- 
gence and independence of many of tho men to whom 
ancient custom had accorded them. Thence arose the limit- 
ation established by the Parliament under Henry IV. Since 
that period, the progress of society and the changes which 
have occurred in the condition of property and industry, 
have altered in this respect the exactness, and therefore the 
excellence, of the electoral system. The legal signs of elec- 
toral capacity ri main the same as to right, but, in fact, they 
have changed. Formerly, the freeholders were the only land- 
o\\ ners who were truly free and capable of exercising politi- 
cal rights ; tho copyholders were then little better than vil- 
lain : this has long ceased to he the case ; although the legal 
distinction still subsists, it is merely nominal : copyholds are 

S ixties as free, as secured, and as fully hereditary as free- 
. The title of freeholder is now no longer, as formerly, 
the only one which designates a landowner capable of exercis- 
ing political rights. The law, in its description of the exter- 
nal characters of electoral capacity, no longer corresponds 
really and truly with social facts. This inconvenience is not 
veiy great in practice, becauso there aro few copyholders of 
any importance who do not possess a freehold of forty shil- 
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Hugs rent. It is however real, for it maintains a distinction 
between properties as to electoral rights, which is not 
founded upon any real difference between the nature of the 
properties, and the capacity of their possessors. The sys- 
tem has become much more vicious as regards electoral 
rights in boroughs. Here the external signs by which the 
law pretends to recognize capacity, arc become, in many 
instances, utterly false The importance of particular towns, 
and the material or intellectual development of their inha- 
bitants, was originally the cause of their investiture with elec- 
toral rights. Tho capacity was there; the right followed. 
Now the principle has disappeared ; there are some boroughs 
destitute of importance, the inhabitants of which possess 
neither wealth nor independence; capacity is no longer 
there, but nevertheless the right continues still. It might 
bo supposed that the name of the borough, its site, or its 
walls, are the signs of an electoral capacity which ought to 
reside there for ever, — that the privilege appertained to the 
stones On the other hand there arc other towns, which in 
the fourteenth century would not have fil'd ed to obtain their 
electoral rights, because m effect the capacities of their 
citizens would have been recognized, that do not yet possess 
them. 

Tlius a principle, equitable at first, has ceased to bo so, 
because attempts have been made to arrest tho progress of 
its effects ; or rather the principle itself has perished, and a 
great part of the electoral system of England is nothing 
more than a violation of it. 

By this it may be seen that, if the principle which attaches 
right to capacity inlhc matter of election, is universal in its 
nature, and susceptible of constant application, the condi- 
tions of this capacity and the external signs by which it is 
to be recognized are essentially variable, and can never be 
restricted to the terms of a law without endangering the 
existence of the principle itself The vicissitudes of electoral 
rights, even in the earliest time of tho cxistcnco of Parlia- 
ment^ (tojdaonstrato this. Political rights belonged at first to 
the I^SSoldcrs alone. Who could reasonably have sought 
depones and electors in those devastated boroughs, aban- 
doned for the most part by their ancient inhabitants, 
peopled only by a few poor 'families, whose condition and 
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ideas were not elevated above those of the most miserable 
peasants ? 

Some towns rose again and became repeoplcd ; commerce 
brought with it wealth, and wealth procured social impor- 
tance, and the development of mind. Representatives 
should emanate from these bodies ; for there were certainly 
electors. Now capacities form and declare themselves by 
new symptoms. At the same time, or soon after, the num- 
ber of freeholders increases by the division of fiefs, many 
among them fall to a much lower condition than that of the 
ancient freeholders, and no longer possess the same indepen- 
dence. Will they preserve the same rights when their capa- 
city is no longer the same ? no, necessity makes ouch to 
know his value ; the mere title of freeholder is no longer a 
correct sign of electoral capacity Another is sought, and 
the condition of forty shillings rent enters into the laws. 
Thus, without any violation, and even by the authority of the 
principle, the conditions and signs of clod oral capacity vary 
according to tho real slate of society. It is only when this 
portion of the electoral system becomes invariable that the 
principle will be violated. 

It would then bo vain and dangerous to pretend to regu- 
late, beforehand and for ever, this part of the electoral 
system of a free people. The determination of the condi- 
tions of capacity and that of the external characteristics 
which reveal it, possess, by tho vciy nature of things, no 
universal or permanent character And not only is it 
unnecessary to endeaumr to fix them, but the laws should 
oppose any unchangeable proscription regarding them. Tho 
more numerous and flexible tho legal characteristics of elec- 
toral capacity, tlic less need this danger be dreaded. If, for 
example, the land-tax was regulated and fixed onco for all, 
as it is to be desired that it may be, 'this tax alone would be 
an incorrect sign of electoral capacity ; for it would not 
follow tho vicissitudes of property: it would enfeoff tho 
land itself with tho right of election ; tho rent would be a 
better indication, because it would be more pliable. If, 
instead of attributing electoral rights by name and for ever 
to a particular borough, the English laws had conferred them 
upon every town whose population reached a certain limit, 
or the revenue from which attained a certain amount, the 
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representation of boroughs, instead of becoming corrupt, 
would have followed the changes and progress of true politi- 
cal capacity. We could multiply these examples, and prove 
iu a thousand ways that it is better neither to adopt any 
one legal sign of electoral capacity, nor to place this sign 
beyond the reach of the vicissitudes of society. 

In s umm ing up, v.o may deduce, from our examination ol 
the electoral system t f England in the fourteenth century, 
these three conclusions: 1. The right ought to be co- 
extensive with the capability of judicious election, for it is 
its source. 11. The conditions of electoral capacity should 
vary according to time, place, tho internal state or society, 
public intelligence, &c 111 Tho external characteristics 
prescribed by the laws, as declaring the accomplishment of 
the conditions of electoral capacity, should neither be utterly! 
immutable nor derived entirely from purely material facts. I 
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Leotube XVI. 

Subject of the Lecture. — Continuation of the philosophical examination 
of the electoral system in England in tho fourteenth century. — 
Characteristics of the elections. — Examination of the piinciple of 
direct or indirect election. 

I now pass to the second of the great quoslions to which 
every electoral system gives rise. "What are tho proceedings 
and forms of the election ? In this question many others 
are comprised. These may be divided into two classes : tho 
one class relating to the manner of assembling the electors ; 
the other, to tlicir mode of operation when assembled. 

The close union of the electoral system w itli the exercise 
of other rights and political powers, has been productive in 
England' of extensive and very beneficial consequences with 
regard to the mode of collecting 1 lie electors together. 

Originally th<f election of county representatives required 
no special and extraordinary convocation of the electors. 
At appointed times, they repaired to the count v-court to 
fulfil t) be functions with which they were charged, and on 
these occasions they elected their representatives. The first 
writs addressed to the sheriffs set forth : Quod eligi facias 
in proximo comitatu , “you will elect in the next county- 
court.*' 

When the importance of the House of Commons had 
imparted a corresponding importance to the election of its 
members, and the necessity of preventing the abuses arising 
from elections made, so to speak, by chance, and without 
any one receiving special notic'e thereof, had become felt, 
the election was announced throughout the country by a 
proclamation summoning tbc attendance of all the electors 
and indicating the time and place of the convocation of 
Parliament. The election thus became a special and solemn 

2 D 
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act; but was always conducted in the county-court, and at one 
of its periodic meetings. 

Ultimately, by the lapse of time, the changes of tho 
iudicial system, and the development of every institution, the 
county-courts ceased to retain in England that position 
which they anciently occupied. Their jurisdiction is now 
rare and very limited ; the greater part of the freeholders 
never attend them ; nor are they of any considerable political 
importance. At the present day tho sole important object 
of any assembly of freeholders m these courts is the election 
of representatives, but the circumscriptions remain the same: 
frequent relations still exist among the freeholders of the 
county ; the county-court is still their centre : it is now the 
electoral college, and that is its sole important character ; 
but the electoral college is still the ancient county-court. 

The great political result of all these facts is this, that tho 
election of representatn es lias always been, and still is, not 
the work of an assembly of men extraordinarily and arbitra- 
rily convened for that purpose, among whom no other tie 
subsists, and who possess no regular and habitual common 
interests, but the fruit of ancient relations, of constant and 
tried influences among men otherwise united in the trans- 
action and possession of common affairs, functions, rights, 
and interests. In examining tho question in itself, we shall 
very soon become convinced that this is Uie only way to 
insure veracity in elections, and suitableness and authority 
in tho elected representatives. 

The object of election is evidently to obtain the most 
capable and best accredited men in the country. It is a 
plan for discovering and bringing to light the true, the 
legitimate aristocracy, which is lively accepted by tho mMrths 
over whom its power is to be exercised. To attain 
it is not sufficient to summon the electors together ana to 
say to them, “Choose whom you will;” but they should 
have the opportunity of understanding thoroughly what they 
are about, and of concerting together how to ao it. If they 
do not know each other, and are equally unacquainted with 
the men who solicit their suffrages, the object is evidently 
defeated. Tou will have elections which will result neither 
from the free choice nor tho actual wishes of the electors. 

Election in its nature is a sudden act which does not 
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leave much room for deliberation. If this act is not linked 
with tho habits and previous doings of the electors, if it is 
not in some sort the result of long anterior deliberation, 
and the expression of their habitual opinion, it w ill be too 
easy to take the real wish of the electors by surprise, or to 
induce them to listen only to the passion of tho moment ; 
and the election will thus be deficient cither in sincerity or m 
rationality. If, on tho contrary, tho men who have met to 
elect a reprcsontutii o have long been united by common 
interests ; ii they are accustomed to conduct their affairs 
among themselves; if the election, instead of taking them out 
of the habitual sphere in which their lives arc passed, their acti- 
vity displayed, and their thoughts exchanged, only assembles 
them at the centre of that sphere, to obtain the manifestation, 
the summary of their opinions, their wishes and the natural 
influence which they exercise over each other; then the 
election can, and generally avlLI be, both rational and 
sincere. 

The whole of that part of tlie electoral system which 
relates to the assembling of the electors ought, then, to be 
founded upon respect for natural liillucncos and relations. 
The election should assemble the electors together at that 
centre towards w'hicli they are habitually attracted by their 
other interests. "Well-tried and freely accepted influences 
constitute true and legitimate society among men Ear 
from dreading them, in them alone should tho real desire of 
society be sought. Every met hod of uniting electors which 
annuls or destroys these nilhieiicos, falsifies the elections, 
and makes them run counter to their intended object : tho 
less the electoral assembly is extraordinary, the more will it 
be adapted to tho regular and constant existence of those 
who compose it, and the better will it attain its legitimate 
end. On these terms only can there be electoral colleges 
that do what they wish, and knoiv what they are doing, on 
these terms only can there be representatives who exorcise 
over the electors a solid and salutary influence. 

The maintenance of natural inlluenccs, and thereby tlie 
sincerity of elections, has not been the only good effect of 
the primitive identity of tlie electoral assemblies and the 
county-courts. 

These courts being the ccntro of a multitude of ndininis- 

2 d 2 
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trative, judicial, or other interests, presided over by the 
interested persons themselves, it was impossible that the 
boundaries of the district to vhich they related could be 
very extensive ; as much inconvenience would thereby have 
resulted to the men who frequently repaired thither. The 
division of England into counties was not a systematic 
performance, and it prescuts some striking irregularities. 
But the force of events prevented most of the counties from 
including a very extended territory. This advantage is 
retained in the electoral system. The connections and 
ideas of the great majority of citizens do not stretch beyond 
a certain material sphere : and it is only within the limitE 
of this sphere that they arc really conversant with affairs, 
and act upon their own knowledge. If the election iB al 
too great a distance from them, they cease to be enlightened 
and free agents, and become tools Now, since it- is ol 
the will and judgment of the citizens that the choice it 
required, it is absurd to withhold from them, at the same time, 
the necessary conditions of reason and liberty. There ie 
always, then, a limit beyond which the extent of an electoral 
convocation should not be carried, and this limit is itself a 
fact, which results from the manner in which men and 
interests are grouped together, in the divisions and sub- 
divisions of the country. It ought to bo large enough for 
the election to produce representatives capable of fulfilling 
their public mission, and contracted enough to insure that 
the greater number of the citizens who take part in the 
election may act with discernment and freedom. If the 
elections were conducted in Englaud according to hundreds, 
they would yield, perhaps, obscure and ignorant repre- 
sentatives ; if by episcopal dioceses, they would in fact annul 
a great part of the electoral body. The material circumstance 
of the necessity of a distant removal is of least consequer ' 
The moral disorder which would result from too wjjf 
extended boundaries is much more serious. 

Purthgr; the extension of political rights is no less 
interesjtfl' in this than the excellence of the results of 
the eUpion. It is desirable to enlarge the sphere of these 
rights, as far as it is admitted by the imperious condition of 
capacity. Now, capacity depends upon a multitude of causes. 
A man perfectly capable of prudent choice within a radius 
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of five miles from his dwelling, becomes absolutely incapable 
of doing so if the radius be extended to twenty miles: in the 
iirst case, he had the full use of his reason and freedom ; in 
the second, he loses it. If, then, you would judiciously 
multiply the number of the electors, do not place the 
electoral centre too far from the points of circumference 
from whence some will have to repair thither. In all this 
we must proceed to some extent upon supposition, and 
general results alone are sought ; but the principle is inva- 
riably the same. The cloction must be made by electors 
capable of choosing wisely, and must supply in those who 
are elected, men capable of thoroughly comprehending the 
interests upon which they will have to administrate. These 
arc the two requirements, between which the limits of 
electoral boundaries should be sought, subject always to the 
condition of never determining these boundaries in an 
arbitrary way, so as to break through the habits, and destroy 
the natural and permanent state of society. Generally 
speaking, the division into counties formerly attained this 
twofold object in England. 

The boundaries being defined, in accordance with tho 
natural grouping of the citizens, and tho electors being 
assembled, what is required of them ? 

Custom, and no standard derived from population, wealth, 
or any other cause, lias ordained iu Eugland, that two 
members only should be returned from each district, with the 
exception of a very few places. This custom probably derives 
its origin from the impossibility which formerly existed of 
finding in the boroughs, and c\cn in the counties, a greater 
number of men able and willing to undertake a mission then 
very little sought after. It has been seen that on several 
occasions three or four knights were required from the 
countv-courts. The number was very soon reduced to tuo, 
and this fact has become the general law. Whatever may 
be its historic principle, this fact contains a rational principle, 
viz., that the election is neither sound nor good, except when 
the number required to he elected is very small. 

No one has. ever denied that tho fundamental law of all 
election is this, that the electors should do what they desire, 
and understand what they are doing. In practice, however, 
this is often forgotten. It is forgotten when electors, meeting 
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together but for a short space of time, are required to make 
choice of more than one or two. The gpeat merit of election 
is, that it should proceed from the elector, that on his port it 
is a true choice, an act both of judgment and will. Beyond 
doubt, no extraneous will or judgment may in any case be 
rightfully imposed upon him ; though he may always accept or 
reject that winch is proposed to him : but this is not suffi- 
cient ; the elector must be placed in such a position that his 
personal judgment, his own will, shall be not only free, but 
stimulated to display themselves in their actual character. 
Their exercise must be not only possible, but must not be 
too difficult Now*, this error is fallen into when, instead of 
ono or two names, a whole list of names is demanded. The 
elector, almost always incapable of completing this list of 
himself and by the help of Ins own discernment, falls^under 
the dominion of combinations winch ho suffers rather than 
accepts, for he docs not possess the knowledge necessary for 
judging corrcetlv of their whole aim and effect. Who does 
not know’ that almost every elector in such a case cannot 
include in his list more than one or two names that are truly 
known to him, and winch lie really desires ? The choice of 
the remainder is made for him, and ho writes them in 
confidence or out of complaisance. And who makes this 
choice ? The party to which the elector belongs. Now t , 
party influence, like every other influence, is good only so 
tar as it is exorcised upon those who ran form a just opinion 
of it, and not submit to it blindly. The despotism of party 
spirit is no belter than any other despotism, and all good 
legislation should tend to preserve citizens from its sway. 
Into elections, as into ever}’ other act, levity, inconsiderate- 
ness, or passion may enter : but to these dispositions the 
law is not bound to show respect and afford facility. It 
should, on the contrary, strive tu prevent their having any 
effect ; and hy the process of the (‘lection itself, it should, as 
&r as possible, secure to the citizen the exercise of his 
judgment as ivcll as the independence of his will. It is not 
requisite to repel all influences, or to declare them illegitimate 
beforehand. Every election is the result of influences, and 
it would be folly to pretend to isolate the elector under the 
pretext of obtaining ms unbiassed opinion and desire. This 
would be to forget that man is a reasonable and free being; 
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and that reason is called to debate, and liberty to choose. 
The soundness of election arises precisely from the conflict 
t)f influences. The law must allow them to reach the elector, 
and grant them all natural means of acting upon his judg- 
ment; butit ought not to deliver him up to them defenceless. 
It should take certain precautions against human weakness, 
and the most efficacious of those precautions will be, to 
require nothiug of the elector that ho cannot perform with 
true spontaneity of action. Tbe citizon being thus left to 
himself, all influences may act upon him : they may perhaps 
induce him to abandon tut* name that he loved for one with 
which ho was previously unacquainted j but they will need 
at least to exert greater efforts to conquer his reason or to 
subdue his will Now, it is right that they should be con- 
demned to make such efforts, and that they should not be 
able to obtain from levity, precipitation, or ignorance alone, 
an assent, the effect of which is to give to the whole country 
an exponent whom the elector lumsclf would not have 
dcsireu had lie been able, m nominating him, to make a full 
use of his reason. 

When we investigate the causes which have introduced 
into certain countries, in the matter of election, a custom so 
opposed to the true interests of liberty, and which is never 
met with where liberty has really been introduced into the 
practice of political life, we perceive that it is derived, in 
part at least, from tlm evil principle on which the whole 
electoral system has been founded Electoral rights have 
been isolated from other rights, and separately constituted ; 
electoral assemblies have bcou in no way connected with 
other public affairs, with local administration, or with com- 
mon and permanent interests They have been made 
extraordinary and solemn assemblies of very brief duration. 
The electoral boundaries have in general been too widely 
extended: hence has arisen tbe necessity of suddenly 
assembling together the whole body of electors, of dismissing 
them almost immediately, and at the samo time, of requiring 
from them the choice of too many representatives. In 
England, the poll remains open at least fifteen days for the 
election of one or two members. Every one gives his vote 
when it bests suits him. Jn America, the other forms are 
yet more mild and free. In the system which has prevailed 
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with us, on the contrary, all is sudden and precipitate : every- 
thing is done en masse , and by masses of people whose reason 
and liberty are in a great measure disabled from acting, by 
the haste and extent of the operation. Hence also is 
derived the scheme of the ballot, and of an absolute majority, 
consequences inevitably flowing from a rapid and numerous 
• election ; whilst elsewhere, the system of a relative and long- 
contested plurality affords public opinion leisure to select, 
and freedom to manifest its choice. And hence, finally, 
arises the necessity of an elected bureau, which entrusts 
beforehand to the majority the inspection of all the electoral 
operations, thus casting suspicion upon the authenticity ol 
the results. When liberty is everywhere to bo found, when 
all rights arc bound together and mutually sustained, when 
publicity is real and universally present, there will always be 
independent magistrates to w hom the direction and superin- 
tendence of elections may be confided ; and there is then no 
necessity for placing them under the influence of party spirit, 
in order to w ithdraw them from the always-suspected influ- 
ence of superior authority. 

These details relate to the forms of electoral operations ; 
but as their vices flow from the general principles which 
regulato them, it was necessary to point out this con- 
nection. 

Direct election has been the constant practice of England; 
and America has adopted the same system. Jt has been 
otherwise in most of the European States in which repre- 
sentative government has been established in our own times. 
This is one of the most, important facts presented to our 
view by the British electoral system. In this system, direct 
election has been the natural consequence of the idea that 
was then entertained regarding political rights. Not only 
were these rights unshared by all, but they were not even 
distributed systematically, or upon one general plan. They 
were recognized wherever the capacity of exercising them 
was actually to be met with. The importance of freeholders 
and cigiftns had entailed upon them the right of inter- 
fer^KKi public affairs. This intervention was their right 
whj^^ase affairs related to themselves. Being unable to 
exejipe this right personally, they elected representatives. 
Iri.J(pe Spirit of the time, this right of election corresponded 
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exactly to the right that the powerful barons exorcised of 
being represented in Parliament by delegated agents. The 
individual importance of a powerful baron being very great, 
his proxy was individual. The freeholders and citizens also 
possessed an individual right, but not the same importance, 
and they therefore had one proxy to represent many of 
them. But, fundamentally, the representation was founded 
on the same principle — the individual rights of the electors 
to debate on and consent to such matters as interested them. 

In this point of view, it is easy of comprehension that 
direct election prevailed, and that no other idea presonted 
itself to the public mind. All indirect election, every new 
medium placed between Parliament and the elector, would 
have appeared, and would in fact have been, a diminution 
of tlio right, a weakening of the importance and political 
intervention of the electors. 

Direct election, then, is the simple idea, the primitive 
and natural electoral system of representative government, 
when representative government is itself the spontaneous 
produco of its true principle, — that is to say, when political 
rights aro derived from capacity 

In considering tins mode of election under a purely philo- 
sophical point of view, and as it respects not merely tho 
electors alone, but society in general, does it remain equally 
preferable to every other more artificial combination ? 

It is necessary to examine it first in its relation to the 
rational principle of representative government; and, in the 
second place, in its practical results. 

Wo have in a previous lecture laid down the rational 
principle of representative government. In right, this prin- 
ciple asserts, that true sovereignty is that of justice ; and 
that no law is legitimate if it is not conformable to justice 
and to truth, that is to say, to the divine law. In fact, this 
principle recognizes, that no man or assembly of men, in a 
word, no terrestrial force, is fully conscious and constantly 
desirous of reason, justice, and truth — the true law. Con- 
necting this right and fact together, the inference is, that 
the public powers which actually exercise sovereignty ought 
to be constantly required and constrained on every occa- 
sion to seek after the true law, the sole source of legitimate 
authority. 
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Tho object oftho representative system, in its general 
elements as well as in all the details of its organization, is, 
then, to collect and concentrate all the scattered elements 
of reason which exist in society, and to apply it to its 
government. 

Prom thence it necessarily follows that representatives 
onght to be the men most capable : 1. To discover, by means 
of their united deliberation, the law of reason, the truth 
which, on all occasions, the least as well as the greatest, 
exists, and ought to be the ground of decision ; and 2. To 
enforce the recognition and observance, by tho citizens in 
general, of this law when once discovered and expressed. 

In order to discover and secure the men most capable of 
fulfilling this mission, that is to say, good representatives, 
it is necessary to compel those w ho think or profess them- 
selves to be such, to prove their capacity, and to obtain its 
iceognition and assertion from the men who, in their turn, 
are capable of forming a judgment upon it, that is to say, 
upon the individual capacity of any man who aspires to be- 
come a representative. Thus dot's legitimate power evidence 
itself, anti it is thus that, in tho fact of election, philosophi- 
cally considered, this power is exercised by those who pos- 
sess it, and accepted by those who recognize it. 

Now, there is a certain relation, a certain tie, between the 
capacity of being [a good representative or otherwise], and 
the capacity of recognizing the man who possesses the capa- 
city of being This is a fact which is continually illustrated 
in the world. The bravo man excites those to follow him 
who can associate them selves with his bravery. The skilful 
man obtains obedience from those who arc capable of com- 
prehending his slvill. Tho wise man engages the belief of 
tboso who are capable of appreciating his knowledge. Every 
superiority has a certain sphere of attraction in which it 
acts, and gathers around itself real inferiorities, which are, 
however, in a condition to fool and to accept its action. 

This sphere Is by no moans boundless. This also is a 
simple, self-evident fact. Tho relation which connects a 
superiority with the inferiorities by which it is recognized, 
being a purely intellectual relation, cannot exist whore there 
does not also exist a sufficient degree of knowledge and 
intelligence to form the connection. A man, though very 
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fit to recognize the superiority capable of deliberating on 
the affairs of liis commune, may bo quite unfit to distin- 
guish and point out by his vote a person who shall be 
capable of deliberating on the affairs of the State. There 
are, then, some inferiorities, destitute of all true relation 
with certain superiorities, and which, if they were called 
upon to distinguish between them, would be either unable 
to do so, or would arrive at a most incorrect conclusion. 

The limit at which the faculty ceases of recognizing and 
accepting the superiority which constititutcs the capacity 
of being a goo it deputy, is that at which the right of 
election ought to cease, fur it is here that the capacity 
ceases of being a good elector. 

Above this limit, the right of election exists only because 
of the actual existence of the capacity of recognizing the 
superior capacity that is sought Below* it, there is no right. 

From thence, tin' necessity of direct election philoso- 
phically results. Evidently it is desired to obtain that 
which is sought. Now, that which is sought, is a good 
representative Superior capacity, that of the represen- 
tative, is necessarily, therefore, the dominant condition, the 
starting-point of the whole operation. You will obtain this 
superior capacity by requiring its recognition by all those 
capacities w hich, although inferior, stand m natural relation 
with it Tf, on the contrary, you begin by electing the 
electors, what will be the result ? you have to accomplish 
an operation analogous to the preceding, but the point of 
departure is altered, and the general condition is lowered. 
You take as your foundation the capacity of the elector, 
that is to say, a capacity inferior to that wluch you wish 
definitively to obtain ; anil you necessarily address yourself to 
capacities still more inferior and quite unfit to conduct you, 
even under this form, to the more elevated result at which 
you aim ; for the capacity of the elector being only the 
ability to select a good representative, it would be neces- 
sary to be in a position to comprehend the latter con- 
dition in order to comprehend the former, winch can never 
happen. 

Indirect election, therefore, considered in itself, derogates 
from the primitive principle as well as from the ultimate 
object of representative government, and debases its nature. 
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.Considered in its practical results, in facts, and indepen- 
dently of every general principle, this system appears equally 
unsatisfactory. 

In the first place, we regard it os admitted, that it is 
desirable that Inc election of representatives should not be 
in general the work of a very small number of electors. 
When electoral assemblies arc very limited, not only is the 
election deficient in that action and energy which sustain 
political life in society, and afterwards contribute in great 
measure to the power of the representative himself, but 
general interests, expansive ideas, and public opinions cease 
to be the motive and regulating power. Coteries form 
themselves, — in the place of political parties, personal in- 
trigues spring up; and a struggle is established. between 
interests, opinions, and relations, which arc almost indivi- 
dual in their nature. The election is no less disputed, but 
it is less national, and its results possess the same fault. 

Starting, then, from this point, that electoral assemblies 
ought to be sufficiently numerous to prevent individualities 
from obtaining such easy dominion, I seek to discover 
how, by indirect election, this end can reasonably be 
attained. 

Two hypotheses alone arc possible : either the territorial 
boundaries, within which the assembly will be formed, 
charged with the nomination of the electors, will be veiy 
narrow, or will be of considerable extent. In Englund, for 
example, the electors would be required from the tithings 
or the hundreds, which correspond very nearly to our com- 
munes and cantons . If these boundaries arc very narrow, 
and only a very small number are required to be selected 
from each — two electors for example — very probably some 
of these electors will bo of a very inferior order. 

True electoral capacities are by no means equally divided 
among communes; one commune may possess twenty or 
thirty, while another contains only a low, or perhaps none 
at all; Al! this is the case with the majority. If each dis- 
trict jgpequired to furnish tho same, or nearly the samo 
nuirifi of electors, great violence will be done, to realities. 
MfljK of the incapable will be summoned ; many who are 
ctimble will be excluded ; and, finally, an electoral assembly 
mil be constituted, but little adapted for the wise choice of , 
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representatives. If, on the contrary, each district is required 
to designate a number of electors proportioned to its impor- 
tance, its population, and the wealth and intelligence that 
ore concentrated in it, then, wherever the number to bo 
chosen is considerable, there will no longer be any true choice. 

It has already been Bliown, that elections, when they are 
numerous and simultaneous, lose their character. There 
will be lists of electors prepared by the external influence 
either of parties or of power, which will be adopted o.r 
rejected without discernment or freedom. In this respect 
experience has everywhere confirmed the previsions of 
reason. 

If the districts summoned to name the electors possess 
any great extent, another alternative presents itself. Either 
each will be required to choose only a small number, and 
then the object will be defeated, for the assembly whose 
duty it will bo to elect the representatives will be very 
innumerous : or a large number of electors will bo required 
from each district, and then the inconvenience which has 
been already pointed out will be incurred 

Let all the possible combinations of indirect election bo 
exhausted, and there will not be found one which can finally 
supply, for the election of representatives, an assembly 
sufficiently numerous, and formed at the same time with 
discernment and liberty. In this system these two results 
mutually exclude each other 

I proceed now to another vicious practieo connected with 
this system, which is no less serious than those just indi- 
cated. 

The end of representative government is to bring publicly 
into proximity mid contact the chief interests and various 
opinions which divide society, and dispute for supremacy, in 
the just confidence that from their debates will result the 
recognition and adoption of the laws and measures which 
aro most suitable for the couni ry in general. This end is 
only attained by the triumph of the true majority — the 
minority being constantly listened to with respect. 

If the majority is displaced by artifice, there is falsity. If 
the minority is removed from the struggle beforehand, there 
is oppression. In either case representative government is 
corrupted. 
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All the constituent laws of this form of government havo f 
then, two fundamental conditions to fulfil : first, to secure the 
manifestation and triumph of the true majority; and, secondly, 
to insure the intervention and unshackled endeavour of the 
minority. 

These two conditions arc as essential to the laws which 
regulate the mode of the election of representatives, as to 
those which pr'sido over tho debates of deliberative assem- 
blies. In neither case ought there to be falsehood or 
tyranny. 

An electoral system which would annul beforehand,— 
with regard to the final result of the elections, that is to 
say, with regard to the formation of the deliberative assem- 
bly, — the influence and participation of tho minority, would 
destroy representative government, nnd would be as fatal to 
the majority itself as any law which, in tho deliberative 
assembly, should condemn the minority to silence. 

This, to a certain extent, is the result of indirect election. 

By direct election, and supposing that the limit of elec- 
toral capacity has been reasonably fixed by law, that is to 
say, at the point at which true capacity actually ceases, all 
the citizens whose social position, fortune, or intelligence 
place them above this limit, arc equally summoned to unite 
m the choice of representatives No inquiry is mad£ of 
them concerning the opinions or interests which they advo- 
cate. The result of Die election will make known tho true 
majority , but whatever tbit may be they will have no cause 
to complain, the trial will have been complete, and they 
will have taken their rightful part m it. 

Indirect election, on the contrary, effects beforehand a 
thorough purgation of the electoral capacities, nnd elimi- 
nates a certain number, solely on account of the opinions or 
interests which they may hold. It intrudes into the sphere 
of those capacities in order to exclude a part of the minority, 
so as to give to the majority a factitious force, and thus to 
destroy tne true expression of the general opinion. We 
should -Reclaim loudly against a law which should say, a 
priori i# : All the men, or only the third or fourth part of 
the men, attached to such an interest or such an opinion, 
shall be excluded from all participation in the election of 
representatives, whatever may otherwise be their impor- 
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tance and social position.’* This is precisely what is done, 
d fostenon , by indirect election ; and thereby it introduces 
into representative government positive disorder, for it 
creates a means of tyranny for the benefit of the majority. 
It may even happen, and examples of this are not wanting, 
that indirect election, when tliu3 employed to eliminate a 
portion of the natural electoral capacities, may result in 
turning against the majority itself, and putting it in tlio 
minority. A supposition w ill clearly explain tins idea. If, 
in tho fourteenth century, it hail been decreed in England, 
that <k the copyholders ami villeins should unite in nominat- 
ing the electors of the members of Parliament,” is it not 
evident that their choice w ould have fallen on the lords 
whose lands they rented or cultivated by any particular 
title; and that the inhabitants of the towns, the citizens, 
would have been almost absolutely excluded from the House 
of Commons? Thus, this part of the nation, which had 
already attained so much importance, would have seen 
themselves deprived of tho exercise of political rights by a 
system which urged, as its sole specious pretext, the exten- 
sion of these rights to a greater 1 lumber of individuals. 

This is, in fact, the true source of indirect election; it is 
derived from tho sovereignty of numbers, and from universal 
suffrage : and as it is impossible to reduce these two prin- 
ciples to practice, it is attempted to retain some shadow of 
their existence. The principle of representative govern- 
ment is violated, its nature debased, and the right of elec- 
tion weakened, m order that consistent adherence to an 
erroneous doctrine may, to all appearance, bo maintained. 
Who can fail to sec that such a system must necessaril) 
enervate election, and that realiLy and energy can be pre- 
served by the system of direct election alone ? Every action, 
tho result of which is distant and uncertain, inspires little 
interest; and the same men who will unitedly display great 
discernment and animation in tho choice of their municipal 
officers, would give their suffrage blindly and coldly to sub- 
sequent electors whom their thoughts never follow* into the 
future in which they interfere so little. This pretended 
homage to wills not sufficiently enlightened to be trusted 
with a greater share of influence in the choice of represen- 
tatives, is at the bottom nothing but miserable quackery 
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and lying adulation; and under a simulated extension of 
political rights there is concealed the restriction, mutilation, 
and enfeebling of these rights in the sphere in which they 
really exist, and in which they might oe exercised in all 
their fulness and with complete effect. 

The true way to diffuse political life in all directions, and 
to interest as great a number of citizens as possible in the 
concerns of tlu State, is not to make them all combine in 
the same acts, although they may not all be equally capable 
of performing them ; but to confer upon them all those 
rights which they are capable of exercising. Bights are 
worth nothing unless they are full, direct, and efficacious. 
Iu place of perverting political rights by weakening them, 
under the pretext of giving them diffusion, let local liberties 
everywhere exist, guaranteed by real rights. The electoral 
system itself will thus become much more powerful than it 
could possibly be under a pretended system of universal 
suffrage. 

The last important fact to be noticed in the electoral 
system of England in the fourteenth century, is open voting. 
Some have attempted to regard this as an absolute principle 
capable of constant application ; but wc think it ought not 
so to be considered. The only absolute principle in this 
matter is, that election should be free, and should truly 
display the true thoughts and real wishes of tho electors. 
If open voting puts a serious restraint on liberty of elec- 
tions and perverts their results, it ought to be abolished. 
Doubtless such a condition argues infirmity of liberty and 
timidity of moralM, and proves that a portion of socioty is 
in conflict with influences which it is afraid to shake off, 
though it ardently desires to be rid of them. This is a 
melancholy fact, but it is one which liberty, rendered fruit- 
ful by time, can alone destroy. It is very true that open 
voting in elections, as well as in the debates of deliberative 
assemblies, is the natural consequence of representative 
government. It is quite true that there is a degree of 
shame attached to liberty if it claim sccresy for itself while 
imposing publicity on power. That liberty which can only 
attack is still very feeble ; for the true power of freedom 
consists in its bold defence and avowal oi its rights. Cer- 
tainly there is an ill grace in the complaints of the niggard- 



ELECTORAL SYSTEM OF EKG1AR1). 

Jincss and delay with which power grants rights, when con* 
cealment is necessary for the exercise of rights already pos- 
sessed. But w hen reason is applied to practice, it regards, 
for some time at least, nothing besides facts ; and the most 
imperious of all principles is necessity. To impose open 
voting when it would injure freedom of election would be to 
compromise general liberty itself, which, cro long, must 
necessarily establish open voting. 

To sum up what I have said. Nearly all the funda- 
mental principles of a free and reasonable electoral system 
may be discovered in the electoral system of England in the 
fourteenth century. Bestowal of electoral rights upon 
capacity; close union of (doctoral rights with all other 
rights ; regard to natural influences and relations ; absence 
of all arbitrary and factitious combinations m the formation 
end proceedings of electoral assemblies prudent limitation 
in the number to be chosen by caoli assembly; direct 
election, and open voting; all are to be met with. These 
arc entirely due to the decisive circumstance that the elec- 
toral system and representative government itself were in 
England the simple anil natural result of facts, the conse- 
quence and development of real and powerful anterior 
liberties, which served as their basis, and guarded and 
nourished in their bosom the roots of the tree which is 
indebted to them for its growth. 

By another equally decisive circumstance, this system, 
though so national and spoilt ancons in its origin, became 
corrupted, at least m part, and appears at the present day 
to require correction Perhaps it is owing to its very pow r er 
that it remains inflexible : it has only followed at a distance 
the vicissitudes and progress of social conditions. It now 
protects the remnants of those abuses against which, at 
first, and for a long time, it was directed; and yet tho 
reform of those abuses, by whatever means and at whatever 
period it may be effected, will be tlie fruit of the institu- 
tions, habits, principles, and sentiments which this system 
has established. 
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Lecture XVII. 

Origin of the division of thr English Parliament into two Iloiiwa— Ftfi 
original constitution —PcpiotliK'hoii ot the classifications of society 
iii the I'ai 1 lament —Caiiscn which led the lcpioHciitutives of coun- 
ties to pcpaiatc Irom the barons, ami coalesce with the representa- 
tives ot boroughs — Effects of tins coalition — Division of the Parlia- 
ment into two houses in the 14th century. 

Ouit attc'iition 1ms liifhortn been directed only to the ele- 
ments of winch tin 1 Parliament was composed, and to the 
proceedings that took place at its formation, that is to say, 
to the pioeess of election . we have now to consider another 
question; wo must enquire what were the internal and 
external constitution anil organisation of the Parliament 
thus composed. 

The Parliament at the beginning of the fourteenth century 
was not divided, as at present, into the House of Lords and 
the House of Commons ; nor did it, on the other hand, con- 
sist of a single body. Accounts vary regarding the date at 
which it assumed its present form Carte fixes it in the 
seventeenth ) ear of the reign of Edward Hi (1344); the 
authors of the Parliamentary History, in the sixth year of the 
same reign (1333), Mr. JIallam in the first jear of the reign 
of Edward 111 (1327), or, perhaps, e\en in the eighth 
year of the reign of Edward II (1315). 

The principal cause of this diversity of opinion is the dif- 
ferent circumstance xvith which each author connects the 
fact of the union of county and borough members into one 
single assembly. This fact is deduced by some from the date 
of their assembling together in the same place ; by others, 
from the period of their common deliberation ; and by others 
again, from the uuion of their votes upon the same question. 
And as each of these circumstances occurred in one particu- 
lar Parliament independently of the others, the period wV?u 
Parliament first existed in its present form is tarried back * 
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forward according to the circumstance which is regarded as 
. decisive in this respect. However this may be, it may bo 
affirmed that the division of Parliament into two Houses, — 
one comprising tho lords or great barons individually sum- 
moned, and the other all the elected representatives of coun- 
ties and boroughs ; and both these houses deliberating and 
voting together in all mutters of business — was not com- 
pletely and definitively effected, until towards the middle ot 
the fourteenth century. It is necessary to trace tho steps 
by which this fact was gradually accomplished. This is the 
only way thoroughly to comprehend its nature and its 
causes. 

Originally, as wo have seen, all l he immediate vassals of 
the king had the same right of repairing to Parliament and 
taking part m its deliberations Mere knights, therefore, 
when they repaired thither, sat, deliberated, and voted, with 
the great buronS. 

When elect ion was substituted for this individual right 
in tho case of tho knights of shires, and only those elected 
by the county-courts were, entitled to attend the Parlia- 
ment, they still continued to be members of the class to 
which they had previously belonged. Although elected and 
deputed not only bv those knights who were immediate vas- 
sals of the king, tut also by all the freeholders of their 
county, they continued to sit, deliberate, and vote, together 
with the great barons who were uidividually summoned. 

Tho representatives of the boroughs, on the contrary, 
wdioso presence in Parliament was a novel circumstance 
(which was not connected with any anterior right exercised 
merely under a new shape), formed a distinct assembly from 
their first appearance in Parliament, sitting apart, delibera- 
ting and voting on their own account, and as thoroughly 
separated from the knights of the sluro as from the great 
barons. 

This separation is evident from the votes of Parliament at 
this period. At the Parliament held at Westminster under 
Edward I., in 1295, tho earls, barons, and knights of the 
shire granted the king an eleventh part of their personal 
property, the clergy a tenth part, and the citizens and bur- 
gesses a seventh. In 129G, the former granted a twelfth 
part, and the Litter an eighth. In 1305, tin- former gave a 

2 e 2 
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thirtieth part, and the clergy, the citizens, and burgesses a 
twentieth. Under Edward iL, in 1808, the barons and 
knights granted one twentieth, the clergy a fifteenth, the 
citizens and burgesses a fifteenth. Under Edward 111., in 
1833, the knights of the shire granted a fifteenth, tho same 
as the prelates and the nobles, and the citizens and bur- 
gesses a tenth ; and vet the records of this Parliament ex* 
pressly declare that the knights of tho shire and the bur- 
gesses deliberated in common. In 1311. tho prelates, earls, 
and barons, on the one hand, and the knights of the shire 
on the other, granted a ninth of their sheep, lambs, and 
fleeces; and the burgesses, a ninth of all their personal pro- 
perly. In 1345, the knights of the shire granted two- 
fifteentlis, the burgesses a filth : the lords granted nothing, 
but promised to follow the king in person. Thus, at this 
latter period, the knights of the shire no longer voted in 
common with the lords, but they stdl voted apart from the 
burgesses. 

lu 1347, the commons without distinction granted two 
fifteenths, to he levied in two years in the cities, the 
boroughs, the ancient domains of tho crown, and the coun- 
ties. At this period, then, the fusion of the two elements of 
the Commons House was complete, and it continued so 
ever afterwards, although a few examples arc still found of 
special taxes, voted by the representatives of the towns 
and boroughs alone in the case of customs, especially in 
1373. 

The original separation, then, was between the represen- 
tatives of the counties and those of tho boroughs. The 
recollections of feudal law allied tho lbnner to the great 
barons during more that fifty years. This separation was 
not confined solely to voting the supplies. Everything indi- 
cates, although it is nowhere proved by written evidence, that 
the knights of the slure and tlm representatives of the 
boroughs did not deliberate together any more on other 
affairs, either legislative or otherwise, which interested only 
one of the two classes. When mercantile interests were in 
queBtiqft, the king and his council discussed thorn solely with 
tne representatives of the towns and boroughs. Thus, there 
if rqpon to believe that the statute entitled The Statute of 
Jrfdn-Bumel, passed in 1283, was enacted in this manner on 
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the advice of the borough representatives alone, who met for 
this purpose at Acton-Burnel, whilst the knights of the 
shire sat with the great barons at Shrewsbury, to aBBist at 
the trial of David, Prince of Wales, then a prisoner. The 
separation of the two classes of representatives could there- 
fore be carried thus far, that each class may have sat in dif- 
ferent, though neighbouring towns. 

When they sat in tho same town, and especially at West- 
minster, rhe whole Parliament met together, most probably 
in the same chamber ; but the great barons and knights of 
the shire occupied the ujipcr end, and the borough represen- 
tatives the lower part, of the chamber. 

A distinction existed even among the borough members. 
'Until the reign of Edward 1 11., the representatives of those 
boroughs which formed part of the ancient domain of the 
crown constituted a separate class, and voted distinct 
supplies. 

The division of Parliament, then, far from having originated 
in the forms which prevailed filly years later, arose from 
principles altogether different. No idea then existed of 
truly general interests and a national representation. Tho 
particular mterests winch wore of suflicient importance to 
•take part in the government, intervened in it solely on their 
own account, and treated separately of their own affairs. 
Did the matter mhand relate exclusively to things in which 
the great barons appeared to be interested, and where the 
king requi red their assistance alone — they alone assembled 
and deliberated. Was the question one of modifications in 
the nature or mode of the transmission of feudal territorial 
property — the knights «►? the shire were summoned ; and in 
this way the statute Quia emp tores was enacted under 
Edward I. Were commercial interests concerned— the 
king treated of them with the borough representatives only. 
In these various cases, ns in the matter of supplies, the deliber- 
ation and vole of tho dilForent classes of members of Parlia- 
ment were distinct. Those classes were formed in reference 
to their common interests, and took no part in each other’s 
affairs : and very rarely, probably never, at this period, was 
there any matter of sufficiently general and common import- 
ance to all, lor all to have been summoned to deliberate and 
vote in common. 
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Thus the classification of society was perpetuated in the 
Parliament, and was the true principle of the division between 
the members of Parliament. 

This state of things did not long continue, because the 
classification of society itself, in which it originated, also 
tended to its own cffaccmcnt. The county members could 
not fail to separate themselves altogether from the great 
barons, and completely to combine with the borough repre- 
sentatives ; and for the following reasons. 

If the knights of the shiro continued for some time to sit 
and vote with the great barons, this was merely the effect of 
old association, a relic of the ancient parity of their feudal 
position. This equality had already received a severe check 
by the substitution of election for individual right of pre- 
sence. The cause which had led to this change continued at 
work ; the disparity of i mportn i ice and wealth between the great 
barons and plum knights of tlio shire went on increasing; 
the remembrance of feudal political right became weakened ; 
and the social position of the knights of the shire daily 
became more different from that of the great barons. Their 
parliamentary position could not fail to follow the same 
course. All things combined to separate them more and more. 

At the same time every circumstance tended to associate 
the representatn os of the counties with those of the boroughs. 
They lind the same origin, and Appeared m Parliament by 
virtue of the same title — election. The tie which had 
attached the county elections to feudal right became pro- 
eressively enfeebled. Furthermore, these two classes of 
deputies were alike correspondent to certain local interests. 
Theso interests were often identical or of the same nature. 
The inhabitants of the tow r ns situated in a county* and the 
rural landowners of tho county, were often engaged in the 
same affairs, and frequently entertained the same claims and 
desires. Besides, the county-courts were a common 1 centre 
at which they habitually assembled together. Both the 
county and borough elections frequently took place in these 
courts.^ Thus, while certain causes increasingly separated 
the tag&hts of the shire from the great barons, other causes 
Mai^bnated them more closely to the borough represent- 
iwk The analogy of social positions naturally hastened 
4be fusion of parliamentary positions. 
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Lastly, the great barons constituted the chief council of 
the king. They often assembled around him in this capacity 
and independently of any convocation of the elected deputies. 
By reason of their personal importance 1 , they engaged in 
public affairs, and took part in the government m an habitual 
and permanent manner. The ropresoutath cs of the counties 
and boroughs, on the contrary, interfered in the administration 
of public affairs only from time to time, in certain parti- 
cular cases. They possessed rights and liberties, but they 
neither governed, nor contested w ith each other for the govern- 
ment, nor were they constantly associated in it Their 
political position was in this respect the same, and was 
therefore \ery different from that of the great barons. All 
things tended, then, broadly to distinguish them from the 
latter class, and to connect them together. 

The constitution of Parliament in its present form is the 
result of all t lit* above causes Jtwas accomplished in the 
middle of the fourteenth century, although sumo instances 
of separation between the two elements of the Llousc of 
Commons may subsequently be met with These cases very 
soon disappeared and the union became complete. One fact 
alone remained, and that was the superiority in importance 
and influence of the county representatives over the repre- 
sentathes of boroughs, notwithstanding the habitual inferi- 
ority of their numbers. Tins fact, with the exception of 
only a few intervals, is met with throughout the whole course 
of the history of Parliament. 

Thus was effected, on the one side, the separation of the 
ITouscs of Peers and Commons, and on the other, the union 
of the different elements of the House of Commons into a 
single assembly, composed of members exercising the same 
rights and voting on all occasions in common. 

This is thr great tact which has decided the political 
destiny of England. By themselves alone, the borough 
deputies “would never have possessed sufficient power and 
importance to form a House of Commons capable of resisting 
sometimes the king, and sometimes the great barons, and of 
gaining an ever-increasing influence in public affairs. But 
the aristocracy, or rather, the feudal nation, being divided 
into two parts, and the new nation w T hich w f as forming in the 
towns becoming combined with the county freeholders 
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there, arose from the combination a competent and imposing 
House of Commons. There was a large body of the nation 
independent both of the king and of the great nobles. It 
happened also that the king coidd not, as in France, make 
use of the Commons to annihilate the political rights and 
privileges of the ancient feudal system, without substituting 
new liberties in their places. On the Continent, the enfran- 
chismcnt of the Commons definitively led to absolute power. 
In England, a portion of the feudal class having unitea with 
the Commons, they combined to defend their liberties. 
On the other hand, the crown, supported by the great 
barons, who could not liopo to set up as petty indepen- 
dent sovereigns in their own domains, possessed sufficient 
power to ili ‘lend itself m its turn. The groat barons conse- 
quently were obliged to rally round the throne. It is not 
true, though it is constantly reiterated, that the aristocracy 
and people have made common cause m England against the 
regal power, and that English liberty has arisen out of that 
circumstance. But it is true that the division of the feudal 
aristocracy having prodigiously augmented the pow r er of the 
Commons, popular liberties at an early date possessed suffi- 
cient means of resistance, and the royal power received at 
the same tune sufficient support. 

Thus, considering the division of Parliament into two 
bouses under the historic point of view, we see both how it 
was effected, and how favourable it has been to the establish- 
ment of popular liberty. Is this, then, all r Are thi* fact 
and its results mere accidents arising out of circumstances 
peculiar to England, and to the state in which society hap- 
pened to be m the fourteenth century ? Or is this division 
of legislative power into two houses a constitutional form 
intrinsically good, and everywhere as well founded in reason 
as it was, in England, in the necessities of the tunes ? This 
question must be examined in order properly to appreciate 
the influence which this form has exercised on the develop- 
ment of the conhtitutioiial system in England, and rightly to 
undcrafspd its causes. 
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Lectuhe XVIIT. 

Examination of (ho division of the legislative power into two Houses — 
Diversity of ideas on this subject. — Fundamental piinciplo oi the 
philosophic school — Source ot ils enois — Characteristics of the 
historic sr'hool — Cause of the division of the British Parliament into 
two Houses — Derivation of this division from the fundamental 
principle of representative government. — Its piactical meut. 

Is order to judge in itself of the division of the legis- 
lative power into two Chambers, and to estimate its merit, 
we must first detach it from certain particular and purely 
local characteristics, w Inch arc not essentially inherent in 
it; and which have associated it m England with causes 
which arc not in all times and places to bo met with. Not 
a few writers have fallen into grave- errors, on this find many 
other questions, by neglecting to take tins step at the outset. 
Some have formed their judgment of this institution entirely 
from a few of the causes which led to its establishment in 
England in the fourteenth century ; and as, generally speak- 
ing, they did not approve either of these causes or their 
effects, and had a bad opinion of the social coiidit ion of w hick 
they formed part, they have condemned the institution itself, 
appearing to believe that it was derived solely from that 
social condition, and could not possibly be detached from it. 
Others, on the contrary, struck either with the general 
reasons which may be urged in favour of the institution, or 
with the good ellects which it has produced in England and 
elsewhere, have adopted it exactly in that particular form in 
which it was introduced among our neighbours by their 
fmcient social condition, asserting that all the character- 
istics which it there presents are essential to it, and even 
constitute it. Thus, the institution has sometimes been 
censured on account of particular facts v\ liich accompanied 
its establishment and combined to produce it, and sometimes 
these facts and their special consequences have been adopted 
os principles, simply because they were associated with an 
institution deemed intrinsically good. These two modes of 
judgment, both of which ore equally erroneous, characterize 
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the two schools, which maw be called distinctively the philo- 
sophic school and the historic school. As this twofold 
method of considering political questions has warped them, 
sometimes in one sense and sometimes in another, it appears 
to me that it would be useful to offer some general observa- 
tions on this subject, which may afterwards be applied to 
the particular question w ith which wo arc now occupied. 

One idea reigns m the philosophic school — that of Bight. 
Bight is constantly taken both as its starting-point, ana as 
its goal. But right; itself requires to be investigated; before 
adopting it as a principle or pursuing it as an object, wo 
must know what *ib is. To discover right, the philosophic 
school commonly confines itself to the individual. It takes 
hold of mail, considers him isolatedly and in himself, as a 
rational and free being, and deduces from an examination of 
his nature that which it denominates his rights. Once in 
possession of these, rights, they are advanced as a require- 
ment of justice and reason, which ought to be applied to 
social facts as the sole rational and moral rule by which 
these fads should be judged, if judgment only be required 
— or instil utod, if the object be to institute government. 

The histone school is held in bondage by another idea 
— that of Fact 1 1 does not, if possessed of any good sense, 
deny right : it even proposes right as its goal, but it never 
adopts it as its starting-point. Fact is the ground to which 
everything is brought ; and as facts cannot be considered 
isolatedly, as they arc all bound up together, and as the past 
itself is a fact with which the facts of the present are con- 
nected, it professes great respect lor the past and admits 
right only so far as it is founded on anterior facts ; or at 
least this school seeks to establish right, only by uniting it 
closely ivilli these facts, and striving to deduce it from them. 
Such are the points of view, not exclusively, for that cannot 
bo, but dominantly, of the two schools II ow mucli is true, 
and how much erroneous in each ? That is to say, what is 
there incomplete in both ? 

The philosophic school is correct in adopting Bight not 
only as its end but also as its starting-point. It is right in 
maintaining that an institution is not good, simply because 
it exists or has existed, and that there are rational principles 
by which all institutions should be judged, and rignts supe- 
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rior to all facts, — rights which cannot be violated unless tho 
facts which violate them are illegitimate, although real, and 
even powerful. ^ 

But though right in standing upon this foundation, which 
is its principal characteristic, the philosophic school is often 
mistaken when it attempts to go further. We say that it is 
mistaken, philosophically speaking, and independently of all 
ideas of application and practical danger. 

Its two chief errors, in my opinion, are these : I. Its 
researches after right arc misdirected; ami, IT. It mistakes 
the conditions under which right can be realised. 

It is not by considering mail in isolation, in his single 
nature, and individually, that his rights may be discovered. 
The idea of right implies that of relation. Ivight can be 
declared only when- relation is established. The fact of a 
connexion, of an approximation, m a word, of society, is 
implied in the very word right lliglit originates with 
society. .Not that society, at its origin, created right by an 
arbitrary convention Just us truth exists before man 
becomes acquainted with it, so does right exint before it is 
realised in society. It is tho legitimate and rational rule of 
society in every step of its development, and at every moment 
of its existence. .Rules exist before their application; they 
would still exist even if they were ne\er applied. Man does 
not make them. As a reasonable being, lie is capable of 
discovering and understanding them. As a free being, he 
can either obey or violate them ; hut whether lie be ignorant 
of them or knowingly > lolate them, their reality, so far as they 
arc rules, that is to say, 1 heir rational and moral reality, is 
independent of him, superior and antecedent jto his ignorance 
or his knowledge, to the respect or neglect with w'hich he 
treats them. Laying down tins principle then on tho one 
side, .that rule virtually exists before the relation or society 
to which it corresponds, and on the other side, that it is not 
manifested and declared until society is established, that is to 
say, that it can only be applied when society really exists, we 
induiife, What is this right and how can it be discovered P 

Bight, considered in itself, is the rule that each individual 
is morally bound to observe and respect in his relations with 
another individual ; that is to say, the moral limit at which 
hip lawful liberty is arrested and ceases in his action on that 
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individual ; or, in other words, the right of a man is the limit 
beyond which the will of another man cannot morally be 
exercised over him in the relation which unites them. 

Nothing can be more certain than that every span in 
society has a right to expect that this limit will be main- 
tained. and respected as regards himself by other men and by 
society itself. This is the primitive and unalterable right 
which he possesses in virtue of the dignity of hiB nature. 
If the philosophic school had confined itself to laying down 
this pnnciple, it would have been perfectly correct, ana would 
have reminded society of the true moral rule. But it has 
attempted to go further : it has pretended to determine, 
beforehand and in a general way, the exact limit in every 
instance in w Inch the will of individuals over each other, or 
of society over individuals, ceases to be legitimate. It bos 
not contented itself with establishing right in principle, but 
has considered itself capable of enumerating all social rights 
d, prion, and of reducing them to certain general formuhe 
which should comprise them all, and might thus be applied 
to every relation to which society gives birth. By this it 
has been led to overlook many very positive rights, and to 
create many pretended rights w hich have no reality. If it 
be true, as we have hud it down, that right is the legitimate 
rule of a relation, it is plain that the relation must be known 
before the right which ought to govern it can be understood. 
Now social relations, whether betwTcn one man and another, 
or between one and several, are neither simple nor identical. 
They arc infinitely multi] died, varied, and mterw'oven ; and 
right changes with relation. An example will best explain 
our meaning. Wc will select the most simple and natural 
of social relations, that of the father to the child. Nobody 
will presume to assert that hero no right exists, that is to 
say, that neither the father nor the child have any respective 
rights to be mutually observed, aud that their will alone 
should arbitrarily regulate their reciprocal relations. In the 
outset, ^whilst the child is devoid of reason, bis will has little 
or no right : the right belongs entirely to the will of the 
father, which even then is, doubtless, legitimate only so far 
as it is conformable to reason, but w'hich is not and cannot 
Insubordinate to that of the child, on which it is exercised 
aud which it directs. In proportion as reason becomes 
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developed in the child, the right of the father’s will becomes 
restricted ; this right is always derived from the some prin- 
ciple, and ought to be exercised according to the same law ; 
but it no longer extends to the same limit, but becomes 
changed and narrowed day by day with the progress of tho 
intellectual and moral development of the child, up to the 
age when at length the child, having become a man, finds 
himself in a totally different relationship to his lather— a 
relationship in which another right holds sway, that is to 
say, in which the paternal right is enclosed within entirely 
different limits, and is no longer exercised m the same way. 

If, in the most simple of social relations, the right, though 
immutable in its principle, suffers so many vicissitudes in its 
application, — if the limit at w hich it slops is so continually 
altered, according as this relation changes in nature and cha- 
racter — to a far greater extent will this bo tho case in all 
other social relations, which are infinitely more changeful 
and complicated. Every day old rights will perish, every 
day new ones will arise , that is to say, different applications 
will daily be made of the pnuciplc of light ; and each occa- 
sion will vary at the limits at which llio right ceases, cither 
on one side or the other, in the innumerable relations which 
constitute society. 

It is not, then, a simple matter to determine right, nor 
can it be done once for all, and according to certain general 
formulae. Eilhcr these formula 1 must be reduced to this 
dominant truth, flint no will, whether lliat of man over man, 
of society over the individual, or of tlio individual over 
society, ought to be exercised contrary to justice and reason 
— or else these formulas are vain ; that is to sn\ , they confine 
themselves to expressing the principle of right, or try unsuc- 
cessfully to enumerate and regulate beforenaud all its appli- 
cations. 

In this there consists tho first error of the philosophic 
school, that, proud of having re-established the principle of 
right (a matter, certainly, of immense importance), it lias 
thenceforth esteemed itself, by continuing the some process, 
in a condition to recognise and deline all rights ; that is to 
say, all applications of the principle to social relations ; an 
attempt which is most dangerous because it is impossible. 
It is not granted to man thus to discern, beforehand and at 
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a glance, the whole extent of the rational laws which ought 
to regulate the relations of" men both among themselves and 
x with society in general. Doubtless, in each of these relatione 
and in* all the vicissitudes which they undergo, there is a 
principle which is their legitimate rule, and which determines 
rights ; and it is this principle which must be discovered. 
But it is in the relation itself, over which this principle should 
hold sway, tl nt it is contained and may be discovered ; it is 
intimately connected with the nature and object of this 
relation, and these are the first data that must be studied in 
order to arrive at a knowledge of the principle. The philo- 
sophic school almost constant ly neglects this labour. Instead 
of applying itself to the discovery of the true rights’ which 
correspond to the various social relations, it arbitrarily con- 
structs rights while pretending to deduce them from the 
general and primitive principle of right; an attempt the 
reverse of philosophical, lor special rights are applications, 
not consequences logical!} deduced from this principle; which 
is perfectly exhibited in each particular case, but which dpes 
not contain within itself all the elements or all the data 
required for the discovery of the right in every case. 

The second error of the philosophic school is that of mis- 
taking the conditions under which right maybe realised, 
that is to say, under which it may become associated with 
facts, so ns to regulate them. 

It has long been said that two powers, right and might, 
truth and error, good and evil, dispute the mastery of the 
world. What is not so often said, though it is no less true, 
is this — they dispute for it because they simultaneously 
possess it, because they co-exist in it everywhere at the 
same time. These two powers, so opposite in their nature, 
are never separated ; m fact, they meet and mingle eveiy- 
where, forming by their co-existence and conflict that 
sort of impure and troubled unity which is the condition of 
man on earth ; and which is reproduced in society as well as 
in individuals. All mundane facts bear this character : there 
are none that arc completely devoid of truth, justice, and 
goodness ; none that are wholly and purely right, good, or 
true. The simultaneous presence, and at the same time the 
struggle, of might and right, forms the primitive and domi- 
nant fact which is reproduced in all other facts. 



AMALGAMATION 07 MIGHT AND EIGHT. 


431 


The philosophical school habitually loses Bight of this 
intimate and inevitable amalgamation, of might and right 
in all that exists and takes place upon the earth. Because, 
these two powers arc hostile, it thinks them separate. When 
it recognises some groat violation of right in an institution, 
a power, or a social relation, it concludes that right is utterly 
absent from it ; and imagines, at the same time, that if it can 
succeed in lading hold of this fuel, and s Imping and regu- 
lating it according to its own will, it will secure the undis- 
puted sway of right in that fact. Hence the contempt, one 
might almost say the hatred, with which it judges and treats 
l-icts. Hence also, the violence with winch it pretends to 
impose upou them those rules and forms which constitute 
right m its eyes . what regard is due to that winch is only 
the work of might ? what sacrifices arc not due to that 
which will be the triumph of rigid and reason? and the 
firmer the minds and the more energetic the characters of 
these reasoners, the more will they be ruled and the further 
misguided by this method of viewing human things. .Facts 
past and present do not dcsene so much disdain, nor do 
future ones merit so much confidence We do not here 
adopt the views of the sceptics, nor would we regard all 
facts as equally good or bad, ami equally invested with or 
destitute of reason and right. .Nothing can be more con- 
trary to our opinion We firmly believe m the reality and 
legitimacy of right, in its struggle* against might, and in the 
utility as well as the moral oblig.it toil of sustaining right in 
this eternal but progressive combat We only ask that, in 
this struggle, nothing may* be forgotten, and nothing con- 
founded; and that indiscriminate attacks may not lx* made. 
We ask that because a fact may contain many illegitimate 
elements, it is not therefore to be supposed a prion to con- 
tain nothing besides, for such is not the case. Bight 
exists everywhere more or less, and everywhere right ought 
to be respected. There is also more or less falsity and 
incompleteness in the speculative idea which we form to 
ourselves of right, and there will be unjust force and violence » 
employed in the strife in which this idea is made to prevail, 
and in the new facts which will result from its triumph. 
This is not saying that the combat ought to be suspended, 
or that the triumph ought not to be pursued, it is only 
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necessary truthfully to recognise the condition of human 
things, and never to lose sight of it, whether the question 
lftc one of judgment or of action. 

This is what the philosophic school can rarely consent to 
do. Taking right for the point at which it sots out, and 
also that at which it aims, it forgets that facts subsist 
between these two extremes — actual and existing tacts, 
independent data; a condition which of imperative neces- 
sity must be submitted to, when the extension of right is 
sought after, since these facts arc the \ery matters to which 
right must be applied. This school begins by neglecting 
one of the fundamental elements of the problem which it 
has to solve ; it falls into reverie, and constructs imaginary 
facts, whilst it ought to he operating unreal facts. And 
when compelled to quit hypotheses, and deal with realities, 
it becomes irritated at the obstacles which it meets, and 
unreasonably condemns the facts winch throw them in its 
way. Thus, through having desired 1111 possibilities, it is led 
to forget a part of that which m actually true Society at 
every period swerves more or hvs from the general type of 
right , that is to say, tin* facts winch constitute its material 
and moral condition are inure or less regulated according to 
right, ami also become in a greater or less degree susceptible 
of rccen mg a more absolute form, a more perfect rule, and of 
continually assimilating more closely to reason and truth ; 
and this it is which must be absolutely studied and understood 
before passing a judgment on these tacts, or endeavouring 
to effect their change and iinprovcmenl . Perfection is the 
aim of human nature and of human society; perfection is 
the law of their existence, but imperfection is its condition. 
The philosophic school does not accept- this condition ; and 
is thus misled 111 its endeavours low ards attaining perfec- 
tion, and even in its own idea oi the perfection to wnich it 
aspires. 

The historic school possesses other characteristics, and 
falls into different errors. With the utmost respect for 
filets, it easily allows itself to he induced to attribute to 
them merits to which they arc not entitled; to see more 
reason and justice, that is to say, more right, m them than 
they yially contain, and to resist even the slightest bold 
attemp to judge and regulate them according to principloa 



eh nous or the uistohic school. 


m 


more conformable to general reason. It is even inclined to 
deny these principles, to maintain that there is no rational 
nuil invariable type of right that man can lake for a guide 
m hi* efforts or Ins opinions: an error of great magnitude, 
and sufficient to place Hus school, philosophically considered, 
in a subordmale rank. What then is perfection, if there is 
no ideal perlto turn to be aimed at? What is the progress of 
rial rights, if there is no rational right to comprehend them 
all? What is the human mind, if if is incapable of penetrat- 
ing far beyond actual realities in its knowledge of this 
rational right ? and how can it judge of them except by 
comparing them with tlusHihlimc type, winch it. inner holds 
in full possession, hut which if cannot deny without abnega- 
ting itself, and losing even fixed rule and guiding thread? 
Doubtless, facts command respect, because they are a con- 
dition, a necessity , and tliev deserve it, because they always 
contain a certain measure of right J3ut the judgment 
ought licicr to hi* ensl.uod bv them nor should it attribute 
a! 'solute legitimacy to reality Is it so dillicult, then, to 
perceiu 1 that cm] e\il e\en when il is powerful and inevit- 
able? The lustone school eonshmlly cndcaioiirs to evado 
this confession It tries to explain nery institution, and to 
abstain from going judgment upon them, as it explanation 
and judgment were not two distinct acts, ■which possess no 
right o\ r i r one aimilu r It ne\er Millers the institution of a 
comparison between the real -tate of any society and the 
rational state of sot letv in general; as it the real, or even 
the possible, were tin* limit of reason; as if, w hen judging, 
reason should be deposed, because when applied it is com- 
pelled to undergo conditions and to x icld to obstacles which 
it. cannot conquer 'Flic histone school would he perfectly 
light if it confined if self to the careful sfudy of facts, 
bringing in light that portion of right which they contain, 
and searching out the degree of perfection which they are 
capable of receiving, and if it rest ricted itself to maintain- 
ing that it is not easy distinguish real rights, unjust to 
condemn facts cn maw and impossible and dangerous to neg- 
lect them altogether. I?ut when it undertakes to legitimise 
facts by facts ; when it refuses to apply the inx ariable law of 
justice and rational right to all, it abandons every principle, 
lulls into a sort of absurd and shameful fatalism, and disin- 



COMPABISON OF THE TWO SCHOOLS. 


4.34 

herits man and society of that which is most pure in their 
nature, most legitimate in their pretensions, and most noble 

their aspirations. 

To sum up, the philosophic school possesses the merit of 
everywhere acknowledging the principlo of right, and adopt- 
ing it as the unchangeable rule of its judgment on facts. 
Its errors consist in its knowledge of facts being slight, 
imperfect, and precipitate ; and in not allowing to facts the 
pow r er which is in separable from them, and the degree of 
legitimacy which they always contain. The histone school 
is belter acquainted with lacts, appreciates their causes and 
consequences more equitably, eilects a more faithful analysis 
of their elements, and arnves at a more exact knowledge of 
particular rights as well as at a more just estimate of practi- 
cable reforms. But it is deficient m general and fixed prin- 
ciples: its judgments fluctuate according to chance; and 
accordingly it almost always hesitates to come to a conclu- 
sion, and never succeeds in satisfying tho mind, w hich the 
philosophic school, on the contrary, always impresses 
strongly, at the risk of leading it astray. 

We have insisted on the distinctive characters and oppo- 
site errors of these tw o schools, because we meet witli them 
unceasingly when investigating how institutions and social 
facts have been appreciated and understood. Of this we 
have given an example by indicating the tw r o points of view r 
under which the division of the legislative power into two 
Chambers has been commonly considered. The historic 
school approves and recommends it ; but it often founds its 
reasons on illegitimate tacts, and adheres too absolutely to 
the forms which this institution has assumed in the past, 
while it refrains from attaching itself to auy rigorous and 
rational principle. The philosophic school has long main- 
tained, and many of its disciples still believe, that this is an 
accidental and arbitrary institution, winch is not founded on 
reason and the very nature of tilings. 

Let us now consider this institution in itself, after having 
disentangled it from that which, in England, has’ related 
merely ta its actual origin, and to the local circumstances 
in the midst of which it took its rise. 

It U. beyond doubt that the immense inequality of wealth 
and credit,— in a word, of power and social importance, which 
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existed between the great barons and tlie oilier political 
classes of tho nation, whether freeholders or burgesses, was 
in England the solo cause of the institution of the House of 
Peers. No political combination or idea of public right had 
anything to ao with its formation. The personal importance 
of a certain number of individuals, in this case, created their 
right. Political order is necessarily the expression, the 
reflection, of social order In this stage of civilisation 
especially, power is indisputably conveyed from society into 
the government. There w as a House of Peers because there 
were men who, bearing no comparison with others, could not 
remaia confounded with them, exercising only the same 
rights, and possessing no greater amount of authority. 

To the same cause must be ascribed several of the leading 
characteristics of the I louse of Peers; the hereditary trans- 
mission ot social importance, wealth, and power (the result 
oi thefeudul system as regards property), carried with it the 
inheritance of political importance. This is proved by the 
fact, that originally the sole hereditary peers wen* the barons 
by feudal tenure. Hereditary rigl Lt did not originally belong 
to the baroiut Iff writ; although individually summoned to the 
Upper House, they exercised, when sitting there, the same 
rights. The judicial functions of the House of Peers also 
hod the same source. At first they belonged to the general 
assembly of the direct vassals of the king. When the 
greater number ot these vassals ceased to attend that 
assembly, the great barons who alone attended, continued 
to exercise nearly all its functions, and especially its judicial 
authority. Of this they continued to hold possession when 
the knights re-entered Parliament by means of election. 
Thus, a right, which originally devolved upon the general 
assembly ol the political nation, became concentrated in tho 
new House of Peers, at least in every case unaffected by tlio 
new jurisdictions instituted by the king. Oil examining in 
all its details the political part now performed in England 
by the House of Peers, it will be found that a great number 
of its attributes are only the results of ancient facts, that 
they are not inherent in the institution itself, but solely 
derived from the social position of the great barons ; and at 
the same time it will be perceived that all these facts are 
connected with the general and primitive fact of the great 

2 r 2 
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inequality then subsisting between the great barons and the 
citizens. 

* As this inequality really twisted, and could not fail to 
re-appear in ilic government, it was very fortunate for 
England that it assumed the form of the House of Peers. 
Inequality is never more oppressive and fatal than when 
displayed* solely for its own advantage, and in an individual 
interest. This is the invariable result when the upper ranks 
are dispersed over tin' country, and are brought into contact 
with, and into the presence of, their inferiors alone. If, 
instead of milling in the House of Peers to exercise, as 
members 01 that assembly, the power they possessed*# ver 
society, the great barons bad each remained on his 'own 
estates, their superiority and power would luive weighed 
heavily on all flieir vassals and farmers, and social emancipa- 
tion would June been very much retarded. E\cry baron 
would then bate bad to do with lus inferiors alone. In 
the House of Peers, on the contrary, be bad to deal with his 
equals; ami to obtain influence in that usseinbh, and effect 
his will, lie was obliged to bate recourse to discussion, to the 
advancement- of public reasons, and to constitute himself the 
exponent of Rome interest superior to Ins ottn personal 
interest, and of opinions around which it would be possible 
for men to unite together Thus men, who, laid they re- 
mained isolated on their domains, would have acted only upon 
inferiors and for tlu ir own interest, were constrained, when 
they had met together, to act upon their equals, and for the 
interests of the masses, whose support alone could increase 
their power in the frequent struggles which this new situation 
imposed upon them. Thus by the single fact of its concen- 
tration, the high feudal aristocracy insensibly changed its 
character. Each of its members possessed rights originally 
derived ent indy from bis own power, which he came to the 
House of Peers to exercise solely for his own interest ; but 
when once brought together into each other's presence, all 
these individual interests experienced the necessity of seek- 
ing new means of obtaining credit and authority elsewhere 
than in themselves. Personal powers were constrained to 
sink themselves into a public power. An assembly composed 
of individual superiorities, jealous only to preserve and in- 
crease their power, became gradually converted into a national 
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institution, compelled to adapt itself, in many points, to the 
interest of all. As I have elsewhere had occasion to any, 
one of the greatest vices of the feudal system was to localise 
sovereignty, and to bring it everywhere, so to speak, to th^ 
door of those over whom it was exercised. The formation 
of tho House of Peers weakened tins ei il in England, and 
thus, at Least in a political point of view, struck a deadly 
blow at feudalism. 

further, tho great barons thus formed into n body, had 
Ihe power and duly of defending in common their rights and 
liberties against the royal pout er ; and their resistance, instead 
of consisting in a scries of isolated wars, 11s was the case in 
France, immediately assumed tho character of a collective 
and truly political resistance, founded on certain general 
principles of right and liberty. Now there is something 
contagious in these principles and their language, which 
very soon extends them bevimd the limits within which they 
an* at first enclosed Eight calls forth right, liberty engen- 
ders liberty. The demands and resistance of tho great 
barons provoked similar demands and resistance in other 
classes of the nation. Without the concentration of the 
high aristocracy 111 the House of Peers, tlus J louse ot 
Commons would probably have never been formed. Prom 
all these facts flows this consequence 4 , that when great 
inequality actually exists in society between different classes 
of citizens, it, is not only natural hut useful to the progress 
of just-ux 4 and liberty, that the superior class should be 
collected and concentrated into a great public power, in 
which iiidividu.il superiorities become placed on a more 
elevated level than that of personal interest ; they learn to 
treat with, their equals, to meet with opposition, and to 
furnish an example of the defence of liberties and rights; 
while by exposing themselves in some sort to tho view 01 
the whole nation, they experience by this fact alone the 
necessity of adapting themselves, to a certain extent, to its 
opinions, sentiments, aud interests. 

But, it may bo said, a social inequality of sufficient mag- 
nitude to occasion the formation of such a now er, is neither 
a universal fact, nor one in itself good and desirable ; and 
under this point of view tho House of Peers, us it is consti- 
tuted in England, was simply a remedy for an evil. There, 
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can be no doubt that the accumulation of land, wealth, and 
positive power which belonged to the great barons, and the 
securing of all these social advantages, were the result of 
violence, and as contrary to the internal tendency as to the 
rational principles of society m general. If then the 
division oi the legislative power into two Chambers is derived 
only from such causes, it might m certain cases be inevi- 
table and even beneficial ; but whore these causes are not 
met with, nothing would recommend it, or ought to make its 
necessity a matter of regret The equitable and natural 
distribution of social advantages, their rapid circulation, tho 
free competition of rights and powers — this is the object, as 
it is the rational law ot the social condition. An institution 
which, in itself and by its nature, is opposed to this object 
and derogates from this law, eon tains nothing which ought 
to lead to its adoption when not imposed by necessity. 

Is this the case w'lth regard to the division of the legis- 
lative power into two Chambers, setting aside those particular 
characteristics which, in the English House of Peers, are 
derived solely from local and am dental facts, and cannot be 
referred to rational causes of universal validity ? 

Before considering this question in its relation to the 
fundamcnt.il principle of representative government, some 
observations are necesssary. 

It is by no means true, that similar inequalities to those 
which produced the preponderance of the great barons in 
England, and a permanent classification of society in con- 
formity to these facts, are natural conditions of the social 
state. Providence docs not always sell her benefits at so 
high a price to the human race, and has not rested the very 
existence of society oil this denomination, this immovable 
constitution of privilege. Reason must believe, and facts 
prove, that society can not only subsist, but is even better off 
m another condition; in a condition in which the principle of 
free competition exercises more dominion, and where the 
different social classes are more nearly allied. It is certain, 
however, that there exist in society two tendencies, equally 
legitimate in their principle, and equally salutary in their 
effects, although in permanent opposition to each other. 
The one is the tendency to the production of inequality, the 
other, the tendency to maintain or restore equality between 
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l individuals. Both are natural and indestructible: this is 
fact which requires no proof, the aspect of the world dis- 
plays it everywhere ; and if we look within, we shall perceive 
it m ourselves. Who does not desire, in Borne respect Sr 
another, to raise himself above his equals P and who would 
not also wish, in some particular, to bring down his superiors 
to an equality with himself ? These two tendencies, con- 
sidered m their principle, are equally legitimate : the one is 
attached to the right oi the natural superiorities which exist 
in the moral as well as in the physical order of the universe; 
the other, to the right of every man to that justice which 
desires that no arbitrary force should deprive him of any of 
the social advantages which he possesses, or might acquire, 
unaided and without injury to his fellows. To prevent 
natural superiorities from displacing themselves, and exer- 
cising the power that belongs to them, is to create a violent 
inequality, and to mutilate the human race in its noblest 
parts. *To enslave men in regard to those rights which 
are common to all, by reason of the similitude of their 
nature, to unequal laws imposed or maintained by force, is 
to insult human nature anti to forget its imperishable dig- 
nity. In fine, these two tendencies are equally salutaiy in 
their effects: without the one, society would be inert and 
lifeless; without the other, might alone would dominate, and 
right would for ever be suppressed. In considering them as 
respects that which is legitimate and moral in each, let us 
ask what is this tendency to inequality but the desire to ele- 
vate ourselves, to extend our influence, and to bring to light 
and effect the triumph of that portion of moral power which 
is naturally placed by the will of God the Creator, in each 
particular individual ? and is it not this impulse which con- 
stitutes the life and determines the progress of the human 
race P On the other hand, w'liat is this tendency to equality 
except resistance to force, to capricious arbitrary wills, ana 
the desire to yield obedience only to justice and true law? 
Doubtless, in both these tendencies, the bad as well as the 
the good parts of our nature display themselves: there is a 
taint of insolence in the desire of self-elevation, and of envy 
in the passion for equality. Injustice and violence may be 
employed either to abaso superiors or to surpass equals; but 
in that conflict of good ana evil, which is everywhere the 
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condition of man, it is not the less true that the two tenden- 
cies of which I am speaking constitute the very principle ofji* 
social life, the twofold cause which makes the human race 
Advance in the career of improvement, which leads it back 
when it wanders astray, and urges it forward when perverse 
powers or wills seek to arrest Us course. 

The tendency to inequality is then a fact inevitable in 
itself, legitimate in its principle, and salutary in its effects, 
if it is restrained by the law of competition, that is to say, 
beneath the condition of a permanent and freo struggle w r itli 
the tendency to equality, which, in the order of Providence, 
appears to be the fact by winch it is destined to be balanced. 
In eveiy country there will always arise and exist a certain 
number of great individual superiorities, who will seek an 
analogous place in government to that which they occupy in 
society. They ought not to obtain it for their personal 
interest, nor to extend it beyond what comports with the 
public inLerest, nor should they retain it longer than they 
possess the title in virtue of which they assumed it, that is 
to say, their actual importance, nor should they preserve this 
title by means violative of the principle of free competition, 
and the maintenance of the rights w hich are common to all. 
All this is indubitable, but, this being allowed, there will 
still remain the necessity of introducing and concentrating 
among the superior powers all the great superiorities of the 
country, in order io engage them in the transaction of 
public affairs, and in the defence of the general interests. 

This, as wo have seen, is the sole object of the representa- 
tive system : its precise purpose is to discover and concen- 
trate the natural and real superiorities of the country, in 
order to apply them to its government. Now’, is it good in 
itself, and m conformity with the fundamental principle of 
this system, to apply only one method of seeking out these 
superiorities, and to gather them all into a single voting 
urn? that is to say, must they be united ill one siuglo 
assembly, formed upon the same conditions, after the same 
tests, and by the same mode? We now reach the pith of 
the question. 

The principle of the representative system is the destruc- 
tion of all sovereignty ot permanent right, that is to say, of 
all absolute power upon earth. The question of what is 
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now called omnipotence has at all times been agitated. If by 
. this is understood on actually definite o power, in the terms 
of established laws, such a power always exists in society 
under a multitude of names and forms : for wherever there 
is a matter to be decided and completed, there must be a 
power to decide and complete it. Thus, m the family, the 
father exercises the power of definitively determining, in 
certain particulars, the conduct and destiny of his children; 
in a well regulated mumcipaliU, the municipal council 
definitively enacts tlio local budget; m civil trials, certain 
tribunals give final judgment upon cases submitted to their 
decision ; and m the political system, electoral omnipotence 
belongs to the electors Delmiiivo power is thus dissemi- 
nated through the social state, and is necessarily met with 
everywhere. Does this imply that, a power ought some- 
where to exist, which possesses omnipotence by right, that 
is to say, which has the right to do am thing it pleases? 
That would be absolute power, and it is the formal design of 
the representative system, as well as the object of all its 
institutions, to provide against the existence of such a power, 
and to take care that every power shall be submitted to 
certain trials, meet with obstacles, undergo opposition, and, 
in fine, bo deprived of sway until it has either proved its 
legitimacy, or given reason for presuming it. 

There is not., then, and there cannot be, any omnipotence 
by right, that is to say, any power which should be allowed 
to say: “that is good ami just because I have so decided 
it;’ 1 and every cilbrt of political science, every institution, 
ought to tend to the prevention of such a power being any- 
where formed ; and should provide that the actual omnipo- 
tence which exists under so many names m society, should 
everywhere meet with restraints and obstacles enough to 
prevent its conversion into an omnipotence by right. 

Until the summit of society is reached, and while those 
powers only are constituted, above which either permanent 
powers will be placed for the purpose of controlling them, 
and with power to enforce their authority, this end appears 
easy to attain. 

Judicial power, municipal power, and every second class 
power may be definitive without much danger, because if 
they, are abused in a manner likely to become fatal, the 



442 


BULWARKS AGAINST ABSOLUTS POWER. 


legislative or executive power will be there to repress them. 
But we must necessarily come at last to the supreme power, 
tQ that power which superintends all others, and is not 
itself ruled or restrained by any visible and constituted 
power. Shall the right of omnipotence appertain to this ? 
Certainly not, whatever may be its form or name. It will, 
however, be always prone to aspire to it, and able to 'usurp 
it, for in the political system it possesses omnipotence, and 
of this it cannot be deprived ; for in reference to general 
interests, as well as to local and private interests, a defini- 
tive power is a necessity. 

Here then, all the foresight of the politician ought to be 
displayed: lie will need all his art and all his efforts, to 
prevent actual omnipotence from asserting its inherent right- 
fulness, and general definitive power from becoming absolute 
power. 

This result is endeavoured to be secured by a variety of 
means : I by recognising the individual rights of citizens, — 
the effect of which is to superintend, control, and limit this 
central supreme power, and constantly to subject it to the 
law of reason and justice to which it ought to be subordi- 
nated; this is the object of the jury, of the liberty of the 
press, and of publicity of all lauds : 'll. by constituting, in a 
distinct and independent way, the principal powers of the 
second class, such as the judicial and municipal powers; 
on such a plan that these being themselves ropressed and 
restrained when necessary by the central power, may 
restrain and repress it irl their turn if it should attempt to 
become absolute: III. by organising the central power 
itBclf in such a manner as to make it very diilicult for it to 
usurp rightful omnipotence, and to provide that it shall 
meet with such oppositions and obstacles within itself as 
will not admit of its attaining actual omnipotence except 
under laborious conditions, the accomplishment of which 
gives .ground to presume that it does in effect act in ac- 
cordance with reason and justice ; that is to say, that it 
pd^kses legitimacy. 

last description of means is the only one connected 
with the question that now occupies our attention. The 
/division of the legislative power into two Chambers has 
qpreiisely this object* It is directed against the easy acqui- 



SECRET OP POLITICAL LIBERTY, 


413 


sition of actual omnipotence at the summit of the social 
'system, and consequently against the transformation of 
actual omnipotence into rightful omnipotence It is there- 
fore conformable to the fundamental principle of the repre- 
sentative system, and is a necessary consequent^ of it. 

Why is it undesirable that the legislative and executive 
powers, that is to say, the entire supreme power, should 
reside either in one man or in a single assembly P why does 
tyranny always spring from these two forms of government? 
Because it is in the nature of things, that a power which 
has no equal should think itself rightfully sovereign, and 
should very soon become absolute. It lias happened thus in 
democracies, aristocracies, and monarchies ; wherever actu- 
ally sovereign power has been conferred upon a single man, 
or A single body of men, that man, or that body, has assumed 
to be rightfully sovereign ; and more or less frequently, and 
with greater or less \ iolence, it has exercised despotism. 

The art of politics, the secret of liberty is, then, to pro- 
vide equals for every power for which it cannot provide 
superiors. Tins is the principle which ought to presido in 
the organisation of the central government, for on these 
terms only can the establishment of despotism at tlio centre 
of the State be prevented. 

Now if the legislative power is entrusted to a single 
assembly, and the executive power to one mau, or if the 
legislative pow r cr is divided between one assembly and the 
executive power, is it possible lor each of these powers to 
possess sufficient force and consistence to admit of the 
necessary equality between them, that is to say, to secure 
that neither shall become the sole and undisputed sovereign 
power ? Such an exam pie has never been w ltnessed : whom- 
ever the central power has been thus constituted, a struggle 
has arisen,* which has resulted, according to the times, either 
in the annihilation of the executive power by the legislative 
assembly* or of the legislative assembly by the executive 
power. Some countries have been governed by a single 
assembly, others by several assemblies, of which some have 
been aristocratic and others democratic ; while all have con- 
tested with each other for the sovereignty. These various 
forma of government have given rise either to tyranny or to 
continued commotions, and have nevertheless endured. But 
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a government in which the legislative assembly and the 
executive power have remained distinct, preserving their 
personality and their independence, and reciprocally limiting* 
each other, is a phenomenon without example, either in 
antiquity in modern tunes. One of those powers has 
always speedily succumbed, or been soon reduced to a state 
of subordination and dependence equivalent to nonentity, at 
least ns regarded tiio essential purposes for which it was 
instituted. 

This could not fail to be the case. Equality is impossible 
between powers which arc completely dissimilar, either in 
their nature, or m their means of obtaining power or credit. 
The dominion of one person, that is to sav, the [jure monar- 
chical form of government, derives its springs and means of 
action from certain dispositions of human nature, and certain 
conditions of society. The full and exclusive rule of a single 
assembly derives the same from other dispositions and other 
social circumstances , according as one or other class of 
these circumstances predominate, kings have abolished 
assemblies, ami assemblies have overthrown kings. Blit the 
co-existenee of these two systems ol government, when con- 
fronted with each other and acting in direct opposition, is 
impossible. They do not then act as a restraint upon each 
other, but the*) wage a war of cxlemi uintion: such an event 
has accordingly never been met vvjLIi except in revolutionary 
times: it may possibly have been an unavoidable condition 
of such epochs; but then it has always involved one or other 
of these forms of despotism: it has never become the buaisof * 
a free and regular government. 

"When it is once admitted that the division of tho central 
power is indispensable, in order to prevent all usurpation of 
rightful omnipotence, or, at least, to render such usurpation 
infrequent and dillicult, it necessarily follows that this divi- 
sion ought to be effected in such a way that the resulting 
powers shall be capable of regular co-e violence, that is to 
say, of mutually restraining, limiting, and compelling each 
other to seek in common for that reason, truth, and justice, 
which ought to regulate their will and preside over their 
actions. It is essential that neither of these powers should 
elevate itself so much above tho others ns to be able to throw 
olf their yoke ; for the excellence ol the system consists pr£- 
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cisely in their mutual dependence, and in the efforts which 
■it imposes on them to secure unanimity. Now there can he 
no mutual dependence, except between powers which are 
invested with a certain degree of independence, and with 
strength enough to maintain it. 

The division of the central power, or of tho actual sove- 
reignty, between the executive pow < i r and two legislative 
assemblies is, therefore, strictly derived from the fundamen- 
tal principle of the representative system ; or rather it is the 
sole constitutional form which fully corresponds to this 
principle, and guarantees it s maintenance, since tins is the 
only form which, by providing equals for powers which admit 
of no superiors, prevents them ail from claiming and usurp- 
ing rightful sovereignty, that is to say, absolute power. 

Why ha* this truth been so frequently forgotten? why 
has tins constitutional form been so often repudiated by men 
who, nevertheless, desired to establish representative govern- 
ment ? —Because they have forgot ten the principle of this 
form of government At the very moment when they were 
directing their efforts against absolute power, they have ima- 
gined that it legit 1 mat elv existed somewhere ; anil they have 
attributed it to soeieh itself, — to the entire people. They 
have thus proved wanting m consistency and courage in 
their opposition to absolute power, and either have not 
known, or have not d.ircd, to pursue it wherever it might be 
found; to leave it no refuge, to denounce and banish it 
under every possible name anil form. Thus, admitting the 
existence of one sole sovereign, naturally and eternally legi- 
timate, they have also been obliged to admit an undivided 
representation of this undivided sovereign. The sovereignty 
ox the people, thus understood, necessarily carries with it the 
unity of the legislative power, and when tyranny has sprung 
from it, when the lessons of experience have led men to seek 
other combinations, when it lias been considered right to 
divide .the legislative assembly, it lias been done with the 
assertion, that such a step was contrary to the principle of 
representative government, but necessary: that principles 
cannot rigorously be followed, and that it is necessary to 
believe in the theory, but not to practise it. Such language 
is an insult to truth, for truth never contains evil; and 
when evil docs appear anywhere, it arises not from truth but 
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from error. If the consequences of a principle are fatal, it 
is not because the principle, though m itself true, is not 1 
applicable, but because it realty is not true. It has been 
said by the advocates of divine right : There is only one God; 
there ought therefore to be only one king ; ana all power 
belongs to him because ho is the representative of God. The 
advocates of tho sovereignty of tne people say: There is 
only one people , there ought therefore to be only one legis- 
lative assembly, for t hat represents the people. The error is 
the same m hot ii cases, and in each instance it leads equally 
to despotism. There is only one God, that ip certain: but 
God exists nowhere upon Lho earth, for neither is any man 
nor is the entire people Gud, nor do any perfectly know his 
law, or constantly desire it. No actual power, then, ought to 
be undivided, for the unity of actual power supposes a pleni- 
tude of rightful power which nobody possesses or can possess. 

Par, then, from tho division of legislative power being a 
derogation from the principles of political liberty, it is, on 
tho contrary, in perfect harmony with these principles, and 
is specially directed against the establishment of absolute 
power. 

Having this established the principle, it would be easy to 
consider it in practice, and to demonstrate its good effects. 
It would be easy to prove that it is imli sponsible for realising 
the responsibility of the executive power ; for curbing inor- 
dinate ambition, and turning every kind of superiority to 
tho profit of the State ; for preventing fundamental institu- 
tions, the public rights of citizens, and all the higher 
branches of legislation, from being treated as simple measures 
of government, and made subject to the instability of 
political experience : but these considerations would lead mo 
too far; 1 wished to establish this constitutional form in 
principle, because it is owing to tho want of such foundations 
that it has long been regarded with mistrust and doubt by 
many enlightened men. Its utility is never disputed; its 
good results are acknowledged; but men arc generally igno- 
rant how it can be made to agree with tho general principles 
of a free government ; and it has been found, not without 
reason, that these principles would be weakened by any 
derogation from them. In times when the human race is 
subject to regenerative influences, empiricism is never the 
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ruling spirit : man then requires some rational and rigorous 
principles which may furnish a solution to every Jilliculty ; 
and he mistrusts experience when he fipds her counsels at 
" variance with those primitive axioms which his reason has 
firmly adopted. This is our natural disposition : let us not 
lament it, it characterises all great epochs ; it is then only 
necessary rigidly to examine principles themselves, and to 
grant dominion to those ideas only which truly deserve it. 

A second question remains for consideration : it is, to ‘ascer- 
tain how the division of the legislative power into two 
houses ought to be effected, and what should be the mode of 
formation, what the attributes and the relations of the two 
assemblies. This, at least to a great degree, is a question o 1 
circumstance, the solution of which is almost entirely depen- 
dent upon the state of society, its internal constitution, and 
the manner in which wealth, influence, and intelligence, arc 
distributed; this is sufficiently indicated by w hat I have 
said about the causes that led to the formation of the House 
of Peers in England. It is evident, lor example, that those 
countries in which there was no such inequality *as then 
existed between the different classes of society, would be ill 
adapted lor a division of the legislative power based upon the 
same ideas, presenting the same characteristics, and entailing 
the same consequences. Perhaps the only general idea 
which can be laid dow n beforehand upon this subject is, that 
the two assemblies should not proceed from the same source, 
and be constituted in the same manner ; in a word, that they 
should not be exactly alike. The object of their separation 
would then be defeated, for their similitude would destroy 
the mutual independence which is the condition of their 
utility. 
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Lmrnn XIX. 

Power nml n'fiibulcs of the I3iili<li Pailmnicnt in the fourteenth 
cent my — At its origin, mul Mibscqucnlly to iU complete develop- 
ment, the Parliament 10 I limed the name of the Great Council of the 
kingdom — Diffeicnec between iN attributes and its actual power at 
these two epiK hs — Abruption ol almost the entue government by 
the Ciown , giadual lesumption of its mflucnco by the Parliament. 

The first, name borne in England by the assembly which 
was succeeded by the Parliament, was, as you have seen, 
that of the great council, tlui common council of the kingdom, 
— magnum commune consilium rrgni The same name has 
also been given to the Parliament in England for the last 
two centuries, when it is desired to indicate completely the 
nature of lls interference in the government, and the part 
w Inch it there performs. K is called the great national 
council : the king governs in Parliament, that is to say, with 
the advice and consent of the great council of the nation. 

Thus, both at the origin of the British government, and 
since it has attained its complete development, the same 
idea has been attached to the assembly, or union of the great, 
public assemblies ; and they ha\ c both been designated by 
the same word. 

At both these periods, the Parliament or the correspond- 
ing assembly which preceded it, has never actually been, 
and, indeed, could not be considered as a special power, 
distinct from the government properly so called, — an acces- 
sory limited in its action to a certain number of affairs or 
emergencies. The government itself has resided in it. All 
superior powers have there been concentrated and called 
into exercise. 

At the origin of modem States, and especially of England, 
it was very far from being thought that the wnole ana sole 
right of the body of capable citizens, of the political nation*. 
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consisted in consenting to the imposition of taxes ; that 
■they were otherwise subjected to an independent authority, 
ana were not authorized in any way to interfere, either 
directly or indirectly, in the general affairs of tho State. 
Whatever these affairs might be, they were their affairs, and 
they alwayB occupied themselves with them, when their 
importance naturally called for their intervention. This is 
testified by the history of the Saxon Wittenagemot , of the 
Anglo-Norman Magnum Consilium and of all the national 
assemblies of the German peoples, in the earliest period of 
their existence. These assemblies were truly the great 
national council, deliberating and deciding on tho affairs of 
the nation in concert with tho king. 

When the representative, system has achieved all its 
mighty conquests, and borne its essential fruits, it has 
invariably resorted to this ; and returned in fact to tho point 
from which it set out. In spite of nil distinctious and appa- 
rent limitations, the power of Parliament has extended to 
everything, and has exercised a more or less immediate, but 
in reality a decisive influence on all the affairs of the State. 
Parliament has again become the great national council in 
which all the national interests arc debated and regulated, 
sometimes by means of anterior deliberation, at other times 
by those of responsibility. 

When this first and last condition of free governments 
has been recognized, it will bo perceived that a very different 
intermediate condition is to ho met w ith, in which Parlia- 
ment, although sometimes styled tho great national council, 
exercises none of its functions, does not in a permanent 
manner interfere in political affairs, and is not, in a word, the 
seat and habitual instrument of government. During the 
whole of this period, the government is separate from the, 
Parliament, ana resides altogether in the royal power, around 
which are grouped the principal members of the great aris- 
tocracy. The Parliament is necessary in certain, cases, but 
it is not the centre, the focus, of political action. It exer- 
cises rights, defends its liberties, and labours for their exten- 
sion; but influences the government in no decisive way: 
and principles which belong only to absolute monarchy 
co-exist with the more or less frequent convocation of tho 
representatives of the nation. 
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Such was the state of the British Parliament, from its 
formation in the thirteenth century until nearly the end of ■ 
the seventeenth. It was only at the end of the seventeenth 
century that it resumed all the characteristics of a great 
national council, and became onco more the seat ot the 
entire government. 

The British Parliament was not, then, in the fourteenth 
century either what the public assemblies of tho German 
peoples had originally been, nor what it is in the present 


day. In order properly to comprehend what, at that period, 
was the nature of its pow er and the Bcope of its influence, 
we must follow' the progress of events. 

Common deliberation on common affairs is the principle, 
as well as the most simple form, of political liberty. This 
principle fully obtained at the infancy of modern nations. 
The national assembly was the great council in which public 


affairs of every kind w r ere transacted. The king, the natural 
head of this council, was required to convoke it, and to 
follow its advice. 


By the dispersion of tlio nation over an extended territory, 
the great national council became dispersed, and could not 
be assembled: for some time, however, it retained its 
ancient form, and tho full extent of its ancient rights ; but 
power is attached to continual presence, and the great 
council became of rare occurrence. Its numbers rapidly 
thinned ; and it was very soon composed of great landowners 
alone, whom w r ealth, political importance, and that ambition 
which increases with the growth of power, frequently assem- 
bled round tho king. The government, which formerly 
resided in tho great national council, now resided only in 
this new council, formed of the king and the great barons, 
who became daily further separated from the body of the 
nation. The some words continued to bo employed: the 
king always governed with his great council ; but this was 
no longer the same assembly ; the government and tho body 
of the nsgjion had become disjoined. 

The* jftig endeavoured to free himsdf from the great 
barons, and to govern alone; they resisted ; and in the 
struggle in which they engaged tor the defence of their, 
liberties or- the preservation of their influence- in the central 
government, they were compelled to seek support from the 
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body of the nation, the freeholders and the burgesses. The 
issue of this struggle was favourable to liberty ; the free- 
holders and the burgesses, who were become almost strangers 
to the central government, renewed their connection with it 
by the formation of Parliament ; and this great council of 
the king, which for two centuries had been continually con- 
tracting, once more began to extend. 

But at their return, Hie now citizens were very far from 
taking the same place which their ancestors had occupied. 
The development of inequality is always the first result of 
the progross of the social state. l\o\ ally had extended and 
fortified its power; it now existed by itself, powerful and 
independent, mid claiming distinct rights proportionate to 
its own strength. It was the same with the great barons, 
who also were strong and independent in themselves. If it 
had been possible to congregate in n single assembly all tlio 
descendants of those ancient Saxons or Normans who had 
originally foimed the great common council, a very different 
spectacle would have been presented. Instead of finding an 
assembly ot warriors, not eii]oj mg perfect equality, certainly, 
but sufficiently equal for each to preserve his personal impor- 
tance, and to consider himself m a condition to defend it; 
instead of seeing a chief at tlieir head, too little distinguished 
from the principal men among them to be poweiful without 
their adherence, — there would have been a king invested with 
great wealth and pow er, mighty barons followed by a multi- 
tude of retainers almost entirely dependent upon them, and 
a body of citizens obliged to unite and act collectively for 
the recovery of some influence over those measures which 
interested them most directly. In this new' composition of 
society and of the national assembly, the deputies of the 
counties and boroughs were very far from pretending to 
associate themselves w r ith the government properly so called, 
or from thinking to control or direct tho central power in all 
public affairs; several centuries necessarily elapsed before 
their ideas could acquire so much generality, and their inter- 
ference in Parliament became so comprehensive. They 
assembled there for the sole purpose of defending themselves, 
and those whom they represented, against the most crying 
abuses of power, against the violent and arbitrary invasion 
of their persons and their possessions. Discussing the 

2 a 2 
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demands for supplies that were addressed to them, and pre- 
senting their complaints to the government against the most * 
perilous acts of injustice of the agents of the king or of the 
great nobleB, constituted the whole of their mission, and, in 
their own opinion, the full extent *of their rights. Their 
personal importance was too trivial, and their intellectual 
activity too limited, for them to imagine themselves called to 
discuss and regulate the general affairs of the State. They 
resisted power when it directly attacked them, or required 
great sacrifices from them ; but royalty and its prerogatives* 
the ordinary council of the king, and his measures in regard 
to legislation, peace and war, or general politics, in a word, 
the government properly so called, were entirely beyond thrir 
interference. They had not the power, or even the wish, to 
meddle with such matters ; it was all discussed and decided 


between the king, his ministers, and the great nobles who 
were naturally called to take part therein by the elevation 
and importance of their social position. 

Both the ancient assembly of the Saxon or Norman war- 
riors, then, and the existing Parliament, would he vainly 
sought for in the Parliament of the fourteenth century. No 
violence is dono to facts : a new society had been formed 
which could only engender a political. order in accordance 
with its own character. Great inequality prevailed, and this 
inequality would naturally reappear between the poweirfftfc": 
which it gave birth. The primitive and simple unity which 
exists in an uncivilized community had disappeared; the 
wise unity to which a state of civilised society can elevate 
itself by the diffusion of wealth and intelligence, wob still fur. * 
distant. There was a. king, a House of Loras, and a House q&f 
Commons: but there was not a Parliament in the political 
sense which is now attached to that word. 


The permanent co-oxistence of royalty and a great public 
council, through all these vicissitudes of government and 
liberty, is on important fact. This council, formed at first 
by the general assembly of the nation, afterwards restricted 
to the great barons, and speedily admitting within its circle 
tho representatives of other social conditions, has always 
been in England the principal organ of the central govern- 
ment. The English monarchy has never succeeded in iso- 
lating and enfranchising itself therefrom. It has been 
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; narrowed or extended by reason of changes occurring in 
society: but it has always constituted the condition and 
form of tho monarchy. Popular liberty, so to speak, has 
always maintained a footing in the central power; the 
nation has never been completely excluded from participa- 
tion in its own affairs. The progress of Parliament has been 
the progress of tho government itself. In vain was the 
House of Commons feeble and inactive at its origin : it did 
exist, and it formed part of the king’s council ; it was always 
present to embrace, in some measure, every opportunity of 
extending its influence, and aggrandising its position and 
the part it had to perform. In the fourteenth century, its 
power was very limited, its attributes very restricted, and 
its intervention in public affairs very infrequent ; but it was 
impossible that it should not daily increase. In effect it did 
greatly increase from the time of Edward I. to that of 
Jlonry VI. During the wars of the lied and White Boses, 
tho great feudal aristocracy destroyed itself by its conten- 
tions. When Henry VI I. ascended the throne, there no 
longer existed a body of great barons capable of offering 
armed resistance to the royal power. The House of 
Commons, though strengthened, had not yet emerged from 
its condition of inferiority, and was incapable of taking the 
place of the great barons in resistance to royalty, lienee 
the Tudor despotism in the sixteenth century, the only 
period at which tho maxims of absolute power have prevailed 
m England; but even m that very century, the Douse of 
Commons daily penetrated further into the government, until 
its power was fully revealed by the great Bevolution of the 
seventeenth century. 

I have now given you a glimpse of the spaco between the 
period of tho definitive formation of the British Parliament* 
and that at which it sought to obtain its entire dominion. 
In our subsequent lectures we shall examine the principal 
phases in the development of this great government during 
those three centuries. , 
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Lecture XX. 

Condition and attributes of the Parliament during the reign of Edward 
II. (1307-13*27) — Empire of fivountea — Struggle of the borons 
against the favourites — AnstocraLic factions. — Petitions to the 
king — Forms of deliberations on this subject. — Deposition of 
Edward II. 

In order to explain the manner in which the British 
Parliament was formed, 1 have found it necessary, up to 
this point, to follow history step by stop, — to enter into all 
the details, and to collect all the facts, that might servo as 
proofs cither of its existence, or of its participation in public 
affairs. I hav o now another object to attain, and 1 must 
therefore pursue another course. The Parliament is now 
definitively formed , and if 1 were to continue to narrate all 
the facts which relate to it, and to keep a register, as it were, 
of all its acts, I should write the history of the ^country, and 
not that ot its institutions Wh.it I am seeking to describe, 
is the development ot‘ representative government; and I shall 
avoid all questions unconnected with tins object. The exten- 
sion which the Parliament received, the revolutions which it 
underwent, — m a word, its personal and internal life, will 
constitute the subject to winch our attention must be 
directed. 

On considering the reign of Edward I. from a political 
point of view, it is evident that, notwithstanding the agita- 
tions by which it was disturbed, there was, during that 
reign, some wholeness and unity m the exercise of power. 
Edjrijj^awns a firm and capable prince, who well knew how 
to ^concentrate and direct the various forces of society; in 
hmi the State possessed a centre and a chief, tinder 
Edward II., the English government lost all solidity and 
qpity : no intelligent and determined will presided over it ; 
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the nation lad no rallying-point ; the string of the bundle 
was broken ; all forces and all passions were displayed at 
bap-hazard, and came into conflict upon the interests of 
individuals or factions. 

In such a state of tilings, what could the Parliament be ? 
Nothing, or next to nothing, unless it were an instrument of 
factions. The body of barons was thou, and long continued 
to be, tho preponderant portion of the assembly: the Com- 
mons, though strong enough sometimes to defend themselves 
when their own interests were at stake, were not sufficiently 
powerful to interfere, in a decisive manner, m public affairs, 
and to become the centre of the government. All matters 
were, therefore, arranged between the court and the barons, 

• or rather between the different factions into which the body 
of barons was divided The Commons appeared in the train 

of one or other pnrtv, to give their alternate triumphs tho 
appearance of a national adhesion, but without ever deter- 
mining the course of events, ur even modifying them in any 
effectual manner The Miprcmo power and the country 
were a prey to the conflicts and schisms of the high aris- 
tocracy. 

In order clearly to demonstrate that such wob the state 
of institutions aiul of the central government at this period, 
it will be sufficient to refer to the three principal events of 
this reign 

The first is the conflict which tho English barons main- 
tained against the king, with regard to a favourite, Piers 
Gavcston, whom, in spite of his father’s aduce, Edward II. 
had persisted in retaining in his confidence The favourite 
and his creatures absorbed all the power and advantages of 
the court; anil m 1311, the barons, desiring their shore of 
riches and favours, after having attempted all other means 
for his overthrow, demanded Ins dismissal with amis in their 
hands. Their enterprise w as evidently intended neither to 
promote the interests of tho people nor those of the king ; 
it was a revolt of courtiers. They fought, not to assert the 
inviolability of charters or rights, but to obtain the employ- 
ments ana treasures of a favourite. Nevertheless, they 
attempted to give a national colour to their rebellion. The 
plans and measures of the great rebel Parliament held at 
Oxford during the reign of Henry ill. were revived ; Lords 
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Ordainers were appointed to reform the State ; they bid for 
public favour by the abolition of a few abuses ; they enacted 1 
tljat the possessors of landed property alone should be 
appointed sheriffs ; they limited the right of purveyance, 
which was held by the crown ; and they prohibited all 
grants .of royal letters-patent ordering the suspension of the 
regular court- 3 of justice. But these were merely outward 
appearances intended to conceal tho selfish egotism of the 
great barons; their only object was to make themselvcB 
masters of the royal authority, of tho right of appointing to 
the chief offices of state, and of tho revenues of the crown. 
They put Gaveston to death, and seized upon the whole 
power. The representatives of counties and boroughs, who 
were present in the Parliament by winch these designs were* 
executed, gave their cousent ; but they were mere followers 
of the rebellion, and had no influence upon the government. 
The great barons, who came to Parliament in arms and 
accompanied by their troops, had the entire management of 
everything in their own hands. 

Edward escaped from the tutelage imposed upon him by 
the coalition of tho barons, only to fall under the sway of 
two new favourites, Hugh le Despencer, or Spencer, and his 
son. The elevation of these two courtiers raised up against 
them a storm similar to that which had overthrown Gaveston. 
Tho new rebellion which broke out in 1321 is the second 
remarkable event of this reign. It was first manifested by 
a sentence passed against tho two Spencers by the great 
barons ot tho realm. They passed it by their own authority 
alone, without the concurrence either of tho Commons or of 
the king, and at tho same time compelled the king to grant 
them an amnesty for themselves and their adherents; shortly 
afterwards, the civil war began, and tho confederated barons 
were overcome. Edward convoked a Parliament at Tork, 
in 1822, at which the Commons attended, and which repealed 
ffrst the sentence against the two Spencers, and afterwards 
all thej>rdinances passed by the Lords Ordainers in 1311 
and as being contrary to the rights of the king, and 
totfii.Bws and usages of the country. Thus, whether the 
CMUpCor the rebels prevailed, a Parliament always sanctioned 
tgmr triumph, saving only tho ever-ready recourse to civil 
^|r, the only true means of decision. 
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Moreover, it is evident that the riches which were amassed 
" by court favours and the exercise of royal power were a 
constant subject of jealousy and faction. The petition 
presented to the king in 1822 by Hugh Spencer the elder 
against the barons who had condemned him, sets forth that 
they had devastated sixty-three of his manors or domains 
in fifteen different counties, — that they had carried off 
28,000 sheep, 22,000 head of cattle, two harvests, one from 
his bams and granaries, and one of standing com, GOO horses, 
o» great quantity of provisions of all kinds, and complete 
suits of armour to equip 200 men, — and that they had 
moreover dono damage, m his castles and lands, to the 
amount of more than 30,000/. sterling. Such was then the 
wealth of a great English boron ; and herein resided on 
inexhaustible source of rebellions. 

A third event, the deposition of Edward II., presents a 
spectacle of the same character ns the two preceding occur- 
rences. This was the result of a new confederation of the 
barons, at whose head the queen, Isabella, had placed 
herself. A Parliament, convoked at Westminster, on tho 
7th of January, 1327, declared the incapacity of the king, 
then a prisoner in Kenilworth Castle. A deputation, com- 
posed of four bishops, two carls, four barons, three deputies 
from each county, and several burgesses of London, of the 
Cinque Ports, and of other cities, was sent to acquaint him 
with the resolution of the Parliament, and formally to 
renounce the oath of fidelity. This deputation received 
from Edward II. his abdication in favour of his son Edward 
III., then fourteen years of ago, under whose name the 
dominant faction expected to wield the supreme power to its 


Notwithstanding the interference of the Commons in this 
and the preceding acts, it is clear that the whole affair was 
managed between aristocratic factions influenced by personal 
interests, and profiting by the king’s incapacity to appro* 


tutions and triumph of national liberties. The government 
of the borons, after such scenes, was even more arbitrary and 
oppressive than that of the king. 

It is, nevertheless, a remarkable fact that, in all these 
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occurrences! the sanction of the Parliament was always 
regarded as necessary! and as the only means of terminating’ 
and legalizing the works of yiolonce. The Parliament, or at 
least the House of Commons, was merely a passive instru- 
ment in the matter ; but it was already thought impossible 
to dispense with its concurrence. Now, as it is part of the 
nature of this instrument to serve the cause of public 
liberties and to lend, sooner or later, to their extension, 
every circumstance that augmented its importance and 
established its necessity may be considered as a progress of 
the representative system. 

I will now bring under your notice the principal parlia- 
mentary facts of this period, and inquire in what respects 
the principles of a free government were manifested or 
introduced m them. 

It was at this time that the Parliament decidedly became 
the centre towards winch nil demands for tho reform of 
abuses, tho redressing of grievances, the modification of 
laws, in a word, all petitions, were directed ; it had possessed 
this character from its origin, but iii a less extended measure. 
"When the Parliament, or rather tho body of barons in Par- 
liament assembled, had begun once more to act as the 
great council of the lung, a host of applications which had 
previously never been made, or had been addressed to the 
king alone, were addressed to the king in Parliament, and 
became a subject for deliberation at its meetings. Thus, in 
the Parliament held at Westminster, in 1315, we find that 
268 petitions were presented. 

These petitions were of two kinds. Some wore presented 
by the Commons to the king in council, and had reference to 
demands or complaints of general interest. Others were 
presented by individuals, corporations, or towns, and hod 
reference to private or local interests. The former class gave 
birth to the right of initiative ; the latter to the right of 
petition. Both classes were addressed to tho king, in 
whom the actual power resided ; and upon whom, on this 
account, it devolved not only to provide for the general 
necessities of the State, but also to do justice to special 
interests. 

On the opening of each Parliament, a certain number of 
days were fixed for the reception of petitions. A certain 
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. number of persons, chiefly judges or councillors of the king, 
were appointed to receive them, to investigate their nature, 
to classify them according to their objects, to set aside these 
which were to form tho subject of discussion in the Parlia- 
ment itself, and finally to present them to Parliament. This 
discussion was almost confined to the House of Barons, 
'rirho were supposed to form a great intermediary council 
between tho privy council of the king and tho entire Parlia- 
ment. The barons, when assembled in the privy council, 
deliberated and decided upon the demands of the Commons 
relative to matters of general interest. If these demands 
referred to certain complaints against abuses of the exercise 
of the royal power, or against the conduct of tho sheriffs, for 
example, tho king answered them in his own name alone, 
after having taking the advice of his privy council, of the 
mdges, or of the barons, according to circumstances. If the 
petitions prayed for some interpolation or declaration of tho 
existing law, the answer was given in the same manner. If 
they suggested the enactment of a new law, the king, when 
he judged it convenient, proposed this law to tho Parlia- 
ment ; but in early times, tins was very rarely the case ; and 
when the petition had once been presented, the Commons 
ordinarily liad nothing further to do with the matter than to 
receive the answer of Llie king 

As to those petitions whfrh originated from individuals or 
from bodies unconnected with the Parliament, and which 
related only to matters of private interest., the meeting of 
Parliament was merely chosen as ’ the occasion of their 
presentation, because it was more favourable than any other 
period for obtaining a reply. Tho royal council decided 
upon oil those petitions which did not require the inter- 
vention of the barons or of the entire Parliament. 

The presentation of petitions at this period is, therefore, 
0 very complex fact with which are connected not only tho 
right of petitiou to the Houses of Parliament, hut also tho 
right of petition to the government generally, the right of 
initiative, the jurisdiction of the Houses of Parliament, . in 
short, a host ox institutions essential to tho representative 
system, and each of which it is necessary to consider 
separately. They all existed, but in a confused and 
embryo state, in this affluence of petitions of all kinds, 
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which called into action very different powers y then exor- 
cised indiscriminately. This original confusion was, un- 
doubtedly, one of the principal causes of the universality 
of the power of tho British Parliament. We cannot now 
examine into all tho institutions which sprang from this 
source, and progressively disentangled themselves, assuming 
a distinct *brm. The question of tho right of petition, in 
the sense which is attached to it at tho present day, is in 
itself deserving of our careful examination, and will form the 
subject of our next lecture. 

One particular fact attests the progress which the Com- 


mons were beginning to make in the comprehension of their 
power and rights. It is beyond doubt that, originally, the 
voting of supplies always furnished them with an oppor- 
tunity of obtaining some concessions or the redress of tneir 
grievances ; this is proved by tho history of English charters. 
But, in 1309, when granting Edward II. a twentieth part of 
their moveable goods, they expressly attached the condition 
that “ the king should take into consideration, and should 
grant them the redress of certain grievances of which they 
had to complain.” * These grievances had existed for a long 
while, and were perpetuated for a considerable period after- 
wards ; but the Commons had begun to look them full in 
the face, and to insist year after year upon their redress, 


* Those grievances were eleven in number, viz : 1. That the king's 
purveyors took all kinds of provisions without giving any security lor 
the payment ; 2. That additional duties had been imposed on wine, on 
cloth, and on other foreign imports ; 3. That by the debasement of the 
coin, the value of all commodities had been advanced; 4. That the 
stewards and marshals of the king's household held pleas, which did 
not (all under their cognizance; 5. And exercised their authority 
beyond the verge, that is, a circuit of twelve leagues round the kingu 


monarch, to receive the petitions of the Commons in Parliament ; 


7. That the officers appointed to take articles for the king's use in fairs 
and markets, took more than they ought, and made a profit of the 
amplus; 8m That in civil suits, men were prevented from obtaining ihoir 
right by writs under the privy seal ; 9. That felons eluded the punish- 
ment of their crimes by the ease with which charters of pardon were 
obtained ; 10. That the constables of the castles held common pleas aft , 
their gates without any authority; and 11. That the escheators ousted 
men . of their inheritance^, though they had appealed to the king’s 
courts.— Mot, Pari . L 441. 
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as the only condition upon which they would grant the 
aupplies. 

A statute passed in 1322, by the Parliament at York, 
which revoked the sentenee against the two SpenceiS, 
declared that “ thenceforward all laws respecting the estate 
of the crown, or of the realm and people, must be treated, 
accorded, and established in Parliament by the king, by and 
with the assent of the prelates, earls, barons, and com- 
monalty of the realm. 1 ’ This is a formal recognition of the 
right of the Commons to interfere in the legislation .of the 
country, and in all great public affairs. 

Many English publicists attach great importance to this 
statute, and regam it as the first act which officially sanc- 
tioned the fundamental principle of the British government. 
This importance appcars*to me to be exaggerated. The 
principle enunciated by this statute had heen put into 
practice on many previous occasions, and a sufficiently clear 
knowledgo was not then possessed of that which constituted 
matter of legislation and general interest to obtain con- 
formity to it m practice. It is, therefore, far from being the 
Case that the Commons, from this time forth, always exercised 
the power allotted to them by this statute. Nevertheless, 
the official exposition of the principle indicates progress in 
the ideas of the times. 

Such are the principal facts of the reign of Edward II., 
with regard to the condition and action of the Parliament. 
They contained no very important innovation, but they 
announce the consolidation and natural progress of the 
institutions definitively established under Edward I. Tory 
writers, taking their stand upon the preponderant influence 
exercised by the great barons during the reign of Edward II., 
have attempted to cast doubts even upon the presence of the 
Commons at several of the Parliaments of this period. Whig 
writers, on their side, endeavour to deduce, from the proofs 
which are extant of the presence of the Commons, an argu- 
ment for thoir great importance and decisive participation in 
events. Tho former are mistaken when they deny the 
presence of the Commons in Parliament, from their having 
peen unable to find any writs of convocation addressed 
to the sheriffs; for the writs which order the pay- 
ment of the salaries of the representatives are extant for 
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nearly all the Parliaments of this poriod. The lattor deduce 
too extensive results from the presence of the Commons in , 
the Parliament : it is beyond all doubt that the high aris- 
tocracy, who sat in tlio House of Lords, then managed and 
directed affairs almost entirely alouc. The progress of 
liberty is not so rapid ; the most important point is, that 
it be certain. Thenceforward it was certain, and it received 
great development during tbe two following reigns. 
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Lectuee XXI. 

Of petitions during the early times of representative government.— 
Itegulations on the subject — Ti 'instantiation of the right of petition 
possessed by the Houses of Rulum ut into the light ol proposition 
and initiative — lVhtions cease to he nddiesscd to the kmg # and are 
presented to Parliament — Oiigm or the light of inquiry — Neces- 
sity for representative government to be complete. — ArLifices and 
abuses engendered by the right of petition. 


Thb circumstances which occur .at the origin of an insti- 
tution arc well calculated to make ns acquainted with its 
nature. At such periods, events aro simple, and produce 
themselves spontaneously. No effort has }ot been mado 
either to evade them or to change their nature, and the state 
of society is not sufficiently complicated to render it impos- 
sible to attain the object aimed at by any but subtle and 
indirect means. 


To say truth, in wliat does the right of petition consist? 
It is the right to demand the reparation ol an injury, or to 

f ive expression to a desire, tiuch a demand must naturally 
e addressed to the power which is capable of satisfying 
the desire or repairing the injury, — winch has authority, and 
power enough to grant the prayer of the petition. 

Accordingly, in the fourteenth contury, all petitions, 
whether they emanated from the two Houses of Parliament, 
or from individuals unconnected with those Houses, whether 


they had reference to general or private interests, were 
addressed to the king. No one had any idea of petitioning 
the Houses themselves ; the king governed ; in him resided 
both the right and the power to redress public or private 
grievances, and to satisfy tho requirements of the nation. 
To him the barons, commons, corporations, and citizens 
applied whenever they hod need. 

The king governed in his council : and of all his councils, 
the Parliament was the most eminent and the most exten- 


sive* In certain coses, the advice and acquiescence of the 
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Parliament; as a whole or in part, were necessary to the* 
exercise of the royal authority. The meeting of Parliament 
wqp, therefore, the natural opportunity for the presentation 
of all petitions. It was, ob it were, the moment at which 
the nation and the government met face to face, either to 
transact in common those affairs which required their con- 
currence, or make those reciprocal demands of which they 
mutually stood iti need. Private citizens naturally availed 
themselves of this opportunity for presenting their own 
petitions, either because the co-operation of the great powers 
of the State was necessary to grant their prayers, or because 
they referred to demands upon which the king was compe- 
tent to decide alone, but to which his attention would then 
be more effectually directed, as they might receive support 
from the patronage of the barons or deputies met in council 
with the king. 

In all cases, it was to the king in his council, that iB to 
say, to the government itself, that petitions were addressed ; 
and far from the Houses pf Parliament, after having received 
and examined them, referring them to the government for 
decision, it was the king who, by officers specially appointed 
for the purpose, received and examined them, ana afterwards 
called the attention of both Houses to those with whose 
prayers he could not comply without thoir sanction. All 
complaints and demands were thus forwarded directly to the 
power entrusted with the duty of coming to a definitive 
decision regarding them; and tho Houses of Parliament 
interfered subsequently only in certain cases, and then as 
a necessary council. 

Such was the primitive and natural fact. The progress 
of the representative system, however, completely changed 
its course and character. 

We have seen that, in the fourteenth century, petitions 
were of two kinds ; first, those drawn up or presented to 
the king, by one or both Houses, and relating to grievances 
of a more or less general character ; secondly, those addressed 
to the king by corporations or citizens, and relating to col- 
lective or private interests. We have now nothing further 
to do with the first class of these petitions. As far as the 
Houses of Parliament ore concerned, they have become 
transformed into a right of initiative, more or less efficacious 
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and more or less direct. This right, its importance and its 
.forms, give rise to questions of an entirely distinct character. 
At the present day, the complaints or demands addressed 
by private citizens to the legislative authorities, are alofie 
called by the name of petitions. 

There is now no further question about the right of 
addressing such demands to the executive power itself, — to 
the government properly bo called. No one thinks of con- 
testing the right of citizens to seek m this manner the 
redress of their grievances, or the satisfaction of their desires. 
Nor that this right, in itself so simple and incontestable, 
has* not sometimes assumed great political importance, and 
thereby occasioned animated discussions. In 1680, Charles 
II., having ceased for several years to convoke a Parliament, 
a great number of petitions were addressed to him demand- 
ing its convocation. The king, by proclamation, declared 
them seditious, and refused to receive them ; but the Par- 
liament having met at last, the House of Commons enacted, 
on the 27th of October, 1680 ; “ 1. That it is, and ever hath 
been, the undoubted right of the subjects of England to 
petition the king for the calling and sitting of Parliaments, 
and redressing of grievances. 2 . That to traduce such 
petitioning 9 s a violation of duty, and to represent it to his 
Majesty as tumultuous or seditious, is to betray the liberty 
of tho subject, and contribute to the design of subverting 
the ancient legal constitution of this kingdom, and introduc- 
ing arbitrary power. 3. That a committee be appointed to 
enquire after all such persons, that have offended against tho 
right of the subject.”* 

A state of crisis could alone lead to such an attempt to 
destroy the most nutural of the right of citizens — the right 
of addressing the government itself in order to make known 
to it their desires — and tho Charter, reasonably, neither 
sanctioned nor limited it. The right to which it gave sanc- 
tion, and which alone now bears tho name of the right of 
petition , is tho right of applying to the two Houses of Parlia- 
ment to urge their interference, either in some matter of 
general legislation, or. for the redress of private grievances. 
To this right the question which we have now under consi- 
deration is restricted. We must enquire how it became 
* Parliamentary History, vol iv. p. 1174. 

S U 
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introduced into the representative system of government, 
and in what respects the various forms which it has succcb* 
sively assumed correspond to the various stages of the de- 
velopment of that system. 

In fact, this right did not exist in the fourteenth century ; 
that is to say, nobody thought either of exercising or of 
demanding it. Tho Houses of Parliament, and particularly 
the House of Commons, were themselves the great public 
petitioner. They had quite enough to do to present and 
obtain the reception of their own demands, without incurring 
the labour of interfering on behalf of private interests, which 
at ' that time w r cre treated generally with much less consi- 
deration. They were, moreover, too Bhghtly connected with 
the government thus to meddle with the details of its action. 
They were neither the seat nor the centre of power. Their 
assembly lasted only for a short period. The King’s answers 
to their own demands were ordinarily given only during the 
next session. In such a state of things, it was natural that 
ail private petitions should go directly to tho king in council, 
for from that source alone could redress be expected. 

When the Houses had acquired greater importance, sat 
fora longer period, and interfered in all great public affairs — 
when, in full and secure possession of their fundamental 
rights, they began to apply them to practice instead of 
limiting their efforts to defend their existence — when, in a 
word, they had acquired, in public opinion and in reality, 
the consistency of public powers associated in tho govern- 
ment of the State, it became natural that petitions should be 
presented to them against the abuses or errors of that 
government which they were appointed to control. The 
right of petition to the Houses of Parliament was then 
regarded as a natural consequence of the right of petition to 
the king. The Parliament was always considered and called 
tho great council of the king. This couucil, it is true, was 
habitually in opposition and conflict with tho government 
of the king, which still remained exterior to it, and endear 
voured to tree itself from its control : but ancient traditions 
retaixied their sway; complaint was made to one part of 
the government against the injuries committed by the other 
pprt. The new mode of petitioning did not, therefore, 
appear extraordinary, and no attempt was made either to 
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authorize or prohibit it. It was brought into use without 
* opposition.* 

But when this practice was introduced, the IIouseB of 
Parliament themselves had undergone great change of fofm, 
and received considerable development, as regarded their 
internal constitution, their proceedings, and their privileges. 
Instead of those petitions which, at the outset, they had 
been accustomed to present to the king, the right of initiative 
liad been substituted, and this right belonged to every mem- 
ber of cither of the two Houses of Parliament who might 
exercise it by bringing forward, with Buck formalities and 
delays as were required by usage, any motion with which he 
thought it fitting to occupy the assembly. With the right 

* Mr. Hal lam is of opinion that the interference of the Commons in 
regard to petitions relating to mattcin of pm ate interest originated 
solely in this desire to repress the cnnoachmcnts of the Privy Council. 
“ From the first years ot Henry V ," he says, ■' though not, I think, 
earlier, the Commons began to concern themselves with the petitions 
of individuals to the Lords or Council . . . Many of the requests 
prcfeitcd to them were such as could not he granted without trans- 
cending* the boundaries of law A just inquietude as to the encroach- 
ments of the king'B council had long been manifested by the Commons - 
and finding remonstrances ineffectual, they took measures for preventing 
such usurpations of legislative pnwci, by introducing their own consent 
to private petitions These were’ now pi cscntcd by the hands ot the 
Commons, and in very many instances passed in the form of statutes 
with the express assent of all pat Ik of the legislature Such was the 
ongiit of private hills, which occupy the greater part of the rolls in 
Henry V. and VI/s Pail lament ” (Hallam's Middle Ages, vol. it. 
p.224) 

Beginning from the reign of Edward III (1322\ or, as Mr. Ilallam 
thinks, from that of Edward II (1310), we find both Hourcs, at the 
opening of the session, cadi appoint a committee foi the purpose, nci 
only of receiving, but of examining petitions, in order to enquire into 
tho truth of the facts stated, befoie the petitions became the subject of 
deliberation in Parliament ( Parliamentary History, vol. i p. 230.) It 
is doubtful whether the committees received directly the petitions 
addressed to the king in council, or whether those which tell under tho 
cognizance of the Pai Lament wcic ref ci red to them by the officers of 
the king. In 1410, wc meet with an instance of a private petition, 
addressed to the Commons, and transmitted by them to the king, with 
their recommendation (Hcport of tho Lords Commissioners, p. 362.) 
For the mode of the presentation of petitions, both to the Pi ivy Council, 
and to tho House of Lords, sco Hallam s dissertation on tho Privy 
Council, in U&e second volume of his History of the Middle Ages. 

2 H 2 
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of initiative was connected the right of enquiry into all such 
facts or acts as appeared to the House of sufficient import 
tance to induce it to desire a thorough knowledge of them, 
and afterwards to adopt a resolution regarding them, either 
of prosecution or of censure, or simply to declare its opinion. 
On coming before Houses invested with such rights, petitions 
necessarily *ook another course than would have been the 
case had those rights been wanting. And in the first place, 
it passed into a custom that they must be presented by a 
member; this custom was not, originally, a precaution against 
the abuse of the right of petition, but the natural form of its 
exercise. As every member enjoyed the nght to call the 
attention of the House, by motion, to any particular subject, 
it was natural that ho should make use of this right when- 
ever he became the exponent, to the House, of the demands 
of his constituents nr his friends. 13y this means, they 
acquired an authority which they could not otherwise have 
obtained ; the House was thus made to deliberate, not upon 
the petition, but upon the motion of the member who had 
presented it, and who had bused upon it a proposition either 
for an enquiry, or for nil address, or for a prosecution, or for 
a law, or for any other act which the House was entitled to 
accomplish. And whatever this motion might be, it was 
subjected to all the formalities and all the delays which, on 
every occasion, regulated the debates and deliberations of 
the assembly. 

Thus invested with all the rights necessary for exercising 
over the government, by one mode or another, tlio influence 
w’hieh properly belonged to them, the English Houses of 
Parliament regarded the petitions which were presented to 
them merely ns an opportunity for exercising this influence 
in virtue of these rights, '.they did not act as a sort of 

S tron placed between the petitioners and the government 
>m which the redress of the grievance was definitively 
•demanded ; nor did they refer the petition to the govern- 
ment* with a postscript of their own to request the passing 
of any atffrf of which they were unable to superintend or 
oomp^^e execution. After its presentation, they no longer 
had amling whatever to do w r ith the petition ; if tho motion 
to 'Whceh it had given rise were adopted, then began an act 
of thO Bouse itself, accomplished with all the usual formalities. 
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jrad terminated by a resolution whi Sh specially belonged to 
it f and which placed the government in presence of the 
thoroughly-discussed and. clcaxly-cxpressed opinion or will 
of the assembly which shared with it in the excrciso of the 
supreme power in the nation. 

When, by a further progross, the government found itself 
at last obliged to fix its scat within the Houses of Parlia- 
ment, when they had become once more the great national 
council, discussing and deciding public affairs in public, 
potitions also were restored to their natural state, to their 
primary condition, — that is to say, being addressed to the 
Houses of Parliament, they were addressed to tho king 
in council, to the government itself, which consisted in the 
royal power, surrounded by the parliamentary majority, and 
compelled to justify its wishes and acts against the attacks 
of the opposition, which sat in the same council, by virtue of 
the some title, and with the same rights. What lias been 
tho consequence of this ? Every petition, when converted into 
a motion by a member of the J louse, gives rise to a regular 
combat, conducted according to the usual formalities, between 
the ministry and the opposition. The issue of this conflict 
fully decides tho fate of the petition, that is to say, the 
result at which it aims ; it has not to go elsewhere in search 
of a solution; the House has neither compromised itself 
frivolously, nor given its verdict inconsiderately ; and, with 
the exception of the case of appeal to a new House alter a 
dissolution, all its acts, after lia\ing been accomplished in 
obedience to those formalities which give pledge of tlieir 
maturity, directly attain their object. 

Such has been the course of the right of petition in 
England. Closely connected with the whole system of 
representative government, it has kept pace with the pro- 
gress of that system, udaptmg itself to its various successii e 
stages, and holding the same rank with the other rights of 
deliberative assemblies. It lias thus been brought bock to 
its truo nature, which is incessantly to proclaim and assert, 
in tho centre of the government itself, the grievances and 
the requirements of citizens, so os to ensure, after mature 
deliberation, the redress of the former and the satisfaction of 
the latter. 

I do not say that this result is always attained in England} 
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other causes have, in certain respects, neutralized the natural l 
virtue of representative government, and prevented it from 
producing all its legitimate results. I merely Bay that the 
right of petition has there assumed its reasonable form, and 
that, but for the action of causes which effect a general 
change of th n system, it would by that form attain the object 
which its advocates should propose to themselves. 

Let us now enquire what must happen in a different state 
of things, when representative government, though perhaps 
less changed in certain particulars, is nevertheless much 
more incomplete. It will be Roen how the right of petition 
may introduce disorder among the public powers of a State, 
and yet remain almost illusory. 

This is the hypothesis upon which I stand. I suppose 
the Houses of Parliament invested, by right, with great 
power, associated in the legislation of the country, voting 
taxes, receiving accounts of the administration of the revenues 
of the State, carrying on their discussions in public, and enjoy- 
ing a large amount of liberty in these debates. It is beyond 
a doubt that, in the public opinion, they will be held to 
possess the mission and the poiver to obtain the redress of 
all grievances, and the satisfaction of all legitimate require- 
ments, and to compel the executive pouer to act, on all 
occasions, in accordance with justice, the laws, and the 
general interests of the country. It is from the action of 
the Houses of Parliament that the public and the citizens 
will expect all that they desire or hope ; and toward^ them 
they will turn their eyes to obtain it. 

Such being the disposition of tho public mind, if these 
same Houses do not possess the right of initiative, or the 
Tight of enquiry, or any positive external jurisdiction — if it 
is not in their power to set themselves m motion and to 
pursue their own objects — in a word, if their means of direct 
action are far below their written mission and the public 
expeqtifiKon, what will be the consequence P 

EvWbntly both the Houses and the public will seek for 
indirect means of exercising that influence which rightfully 
boMngs to them, and which is actually imputed to them. 
And if tlio right of petition had been solemnly sanctioned, to 
it trill resort be made to supply the place of deficient rights, 
and by it will members of tne Houses strive to obtain that 
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control over tlic whole government, of which \t has been 
‘attempted to deprive them. 

Who cannot perceive, for example, that the right of petition 
is a rea} right of initiative, since its elfcctis to introduce, into 
the Houses of Parliament, questions which the government 
has not brought forward, and to give rise to discussions 
which the government has not originated ? Thus, the right 
of initiative though denied to members ot the Houses, 
belongs to all citizens, to the first comer, even to a fictitious 
name The elect of a large number of citizens may not pro- 
voke his colleagues to discuss with him a solemnly propounded 
question : but if he leave the House, if he cast aside his 
character of representative and assume that of petitioner, he 
has the power to do so, and the humblest citizen possesses it 
equally with himself. Thus, instead of an initiative, the 
utility and propriety of which would be guaranteed by the 
character and, position of the members of the Houses, an 
initiative is substituted w Inch is guarded by no guarantee, 
and which imposes no moral obligation upon the man who 
exercises it, since he is not a part of the public power which 
he sets in motion. 

And as this power holds a very lofty position in the public 
opinion, as it is supposed to possess the mission and the 
power to remedy every evil, its interference will be solicited 
in mutters of all kinds ; it will he called upon to deliberate 
upon affairs most foreign to its attributes ; and its petitioners 
will afterwards be astonished to find its actual power so 
limited in comparison with the immensity of the rights 
which it is supposed to enjoy. 

It will soon be felt that there is disorder in such a state 
of things, and attempts w ill bo made to remedy it. Restric- 
tions will bo imposed, it possible, upon this universal initia- 
tive. The remedy would present itself spontaneously, if 
every member of the legislative assemblies had the right to 
propose Buch motions as he judged fitting. It would then 
come to pass, as it did in England, that every petition must 
be presented by a member, and must become, on his part, 
the subject of a motion. Thus the members themselves 
would exercise over petitions that kind of censorship from 
which it is impossible to liberate them. In the absence of 
this censorship, another kind is invented; the petitions ue 
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referred to a committee ad hoc , appointed to examine them 
beforehand, and to call the attention of the House to those 
which appear to deserve its notice ; but to whom does this 
censorship belong ? to the parliamentary majority which 
names the committee. .This is the reverse of the natural 
order of things. Petitions almost always belong to tho 
minority. The minority presents and supports them. Tho 
minority is, consequently, placed, in this respect, at the 
discretion of the majority, whose censorship may become a 
means of tyranny ; whereas, if the right of initiative belonged 
to all the members, a legitimate censorship would be estab- 
lished, which would refuse to bring forward a multitude of 
unsuitable petitions, and would neither reject nor postpone 
any of those which were possessed of real importance. 

After the first step in the exercise of the right, that is to 
sny, after the presentation of petitions, comes their dis- 
cussion. If they could be introduced by a member only, 
this discussion would be subject to all the delays and forma- 
lities required for the due regulation of legislative debates. 
A first motion, for instance, would suggest that tho petition 
should be read ; a second, that it be printed ; a third, that it 
form tho subject of an enquiry, or of an address to the crown, 
or of a law. During this process, facts would be cleared up, 
and opinions would bo formed ; and a conflict would occur 
between the minority and the majority, only if the latter 
should formally refuse to grant the justice demanded, or to 
comply with the wish expressed. In the other system, on 
the contrary, the debate must be precipitate and confused ; 
the House aud the government must adopt their resolution 
in a few moments, often without thoroughly understanding 
what they demand of, or refuse to, one another. Petitions 
succeed and fall upon ono another with a rapidity that pro- 
duces sometimes violence, and sometimes indifference ; and 
tho right of petition itself thus becomes an occasion of 
disorder, or iB treated with a sort of levity and disdain w'hich 
compromises it in the legislative chambers, and also com- 
proijises the Chambers in the opinion of the public. 

3be manner in which petitions are introduced into the 
Chambers is not the only cause of so vicious a mode of deli- 
beration, but the absence of the right of enquiry also contri- 
butes greatly towards it. Every petition received by one of 
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the Chambers calls for a resolution on its port; there is there- 
* fore something more than mere singularity in depriving it 
of the meanB of adopting that resolution with a full kncJW- 
ledge of the cause. It is a great defect of representative 
government that, leading as it necessarily does to the syste- 
matic organization and permanent conflict of parties, it habi- 
tually divides the trutli into two ports, and induces men 
never to consider questions on more than one side, and to 
see only half the ideas or facts in reliance upon which their 
decision must be made. It is, without doubt, a Bystem of 
exaggeration and partiality ; and this evil is, to a certain 
point, inevitable. All means of diminishing it arc, therefore, 
of great importance Now, the most effectual, indisputably, 
is to compel opposing opinions to unite, on certain occasions, 
in a common search after truth . This is the effect of the right 
of enquiry. When these opinions reach the moment of 
decision, without having been brought into contact or made 
acquainted with each other, without having been constrained 
mutually to communicate motives nnd facts, their resolution 
will chiefly be dictated by party spirit, and by anterior 
engagements which have experienced no necessity to modify 
it. Everything, on the other hand, that brings the minority 
and the majority into presence, before the moment when they 
must appear in public and pronounce their decision, draws 
them for a time out of their habitual sphere, and leads them 
to extend or to correct their ideas. This is especially the 
case in reference to facts. It is immensely inconvenient if 
all communications of this kind can only bo made at tbo 
rostrum, and in the midst of the decisive combat ; for they 
are then rejected, and scarcely ever influence the decision. 
Thus, as the absence of the right of enquiiy leaves parties in 
their natural ignorance and primitive crudity, it is injurious 
not only to the goodness of the special resolutions of delibe- 
rative assemblies, but also to the wisdom of their general 
arrangements. 

Besides, when the right of enquiry is wanting, its absence 
is supplied in the same way as that of the right of initiative 
by the right of petition. As it is impossible to undertake a 
serious and complete investigation of any particular kind of 
abuse which appears to havo introduced itself into the 
government, special complaints are suggested and multi- 
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plied. Now, the right of petition is no more competent to 
supply the place of the right of enquiry than that of the right 
of initiative. The revelation of abuses or grievances which it 
occasions is, by the \ ery nature of things, full of confusion 
and error ; matters arc seldom presented without prejudice 
and with generality. And yet, from the very fact that there 
are no means of going into the details, and examining them 
in all their bearings, men are involuntarily led to put confi- 
dence in these complaints. Never were the demands pre- 
sented by the House of Commons itself for the redress of 
grievances so numerous and violent as in those times when 
it was allowed to address them to the king only, and was 
permitted neither to have them thoroughly investigated by 
its own members, nor to sum them up in a body of facts 
accompanied by satisfactory proofs. 

Finally, when the representative system of government is 
complete, and provided with all the rights and all the means 
of action which it needs in order to accomplish its ends, the 
right of petition is nothing but the right of calling the atten- 
tion of the Houses jf Parliament, by means of one of their 
members, to any particular question, or act of the governing 
power. When once this first provocation lias taken place 
by way of petition, the petition has attained its object; 
nothing more is necessary but a discussion and resolution of 
the House itself, which takes place according to the ordinaiy 
formalities, as if it liad originated within the assembly itself, 
and independently of all relations with the external world. 
Thus the exercise of a right which should belong to all 
citizens is reconciled w ith the dignity of the public power of 
the nation, and with the maturity befitting their acts. Thus 
all grievances may solicit redress, all desires may be expressed, 
without giving rise to any disorder, any precipitation, or any 
subversion of the procedure of the great deliberative bodies. 
When, on the contrary, these deliberative bodies themselves 
are deprived of the rights and means of action which aro 
necessartjMtt them for the fulfilment of their destination, 
the righwro petition becomes an irregular and often violent 
means by which the public and the legislative chambers 
endeavour to supply their deficiencies. And then this 
right, by all the practices to which it lends itself, and by 
the vicious mode of deliberation which it entails, creates, in 
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its tom, new disorders which men undertake to remedy by 
imposing upon the right itself restrictions or trammels whicli 
would be completely useless if the legislative chambers were 
invested with all tne means of action which arc their due. 
Political liberty has this in common with science generally ; 
it is most dangerous when it is incomplete. Tho history of 
the British Parliament proves this at eyeiy step. 
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Lecture XXII. 

Condition of the Parliament under Edward III. — Progress of the power 
of the Commons. — Their resistance of the King —Regularity of the 
convocation of Parliament. —Measures taken lor the security of iIb 
deliberations. — Division of the Parliament into two Houses. — 
Speaker of the House of Commons — Firmacas of tho House of 
Commons in maintaining its light to grant taxes. — Accounts given 
by the government of the collection of the taxes. — Appropriation 
of the funds granted by Parliament.— Parliamentary legislation. — 
Difference between statutes and ordinances. 

Hitherto wo liavo only met with political struggles 
between the king and his barons, or between opposite aris- 
tocratic factions ; the Commons have hitherto appeared only- 
in a second rank ; they exercised as yet hardly any direct 
influence over general aflairs, over the government properly 
so called ; or if they occasionally interfered in the adminis- 
tration of the country, it was merely as the auxiliary or the 
instrument of some particular faction. 

The reign of Edward 111. presents a different aspect; tho 
conflict between the king ana his barons lias ceased, and all 
the great aristocracy seems to be grouped around the 
throne ; but at the same time, the Commons have formed 
themselves into a body, distinct and powerful in itself. 
They do not aspire to snatch the supremo power from the 
hands of the king and the barons; they would not have 
strength enough to do so, nor do they entertain any thought 
of it; brimey resist every encroachment upon those rights 
which tl^y are beginning to know and to appreciate'; they 
have acquired a consciousness of their own importance, and 
knowthat all public affairs properly fall under their cognizance. 
KwJiy, either by their petitions, or by their debates in 
refinance to taxation, they ore daily obtaining a larger share 
in the government, exercise control over aflairs which, fifty 
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years before, they never heard mentioned, and become, in a 
word, an integral and almost indispensablo part of the great 
national council, and of the entire political machine. 

Thus, whereas hitherto the political aspect of England*has 
been the conflict of the great barons with the king ; from the 
reign of Edward III., the resistance of the Commons to the 
king's government, generally formed and sustained by the 
barons, becomes the great fact of the history. It is not 
unintentionally that 1 here employ the words conflict and 
resistance. In the first period, in fact, the baroijs struggled, 
not only to defend their rights, but to invade the supreme 
power, and to impose tlieir own government upon the king. 
Tins conflict was consequently nothing but a permanent 
civil war. But during the secoud period, this was no longer 
the case ; we hear of no revolts, and of no civil wars : unacr 
Edward III., at least, the Commons do not arm to attack 
the government with force ; but they oppose to it a political 
resistance, they constantly protest against the abuses and 
arbitrariness of the central power. Instead of directing 
their attacks against the king himself, they lay all blame 
upon his ministers, and begin to assert and popularize tho 
principles of parliamentary responsibility. Finally, they 
separate completely from the great barons, act on their own 
account, and become the true depositaries of the pledges of 
public liberties. 

This was a great revolution, and it prepared the way for 
all others. The more minutely we examine into the events 
of the reign of Edward 111., the more proofs shall we dis- 
cover of this important change. I shall content myself with 
giving a rapid summary of these proofs by recapitulating tho 
general facts which characterize this reign. 

The first of these facts is tho regularity, previously unex- 
ampled, with which the Parliament was convoked. A 
measure was adopted for this purpose in 1312, during tho 
reign of Edward II., by the Lords Ordainers. Subsequently 
we meet with two statutes relative to the convocation of this 
assembly, one of which was passed in 1331, and the other in 
L362. Finally, in 1377, the last year of the reign of Edward 
III., the Commons themselves demanded by petition that 
lha sessions of Parliament should take place regularly every 
year. It is curious to compare this petition with tho 
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requests addressed to the king, under previous reigns, by 
the members of the House of Commons, to be exempted from 
serving in Parliament : they had now begun to feel that their 
mission was not a burden, hut a right. 

During the reign of Edward III., we may enumerate 
forty-eight sessions of Parliament, which makes nearly one 
session m c^cli year. 

Nor did the Parliament merely provide for the regularity 
erf its convocation ; it took measures, ut tho Bame time, to 
ensure the security of its deliberations. In 1332, a royal 
proclamation forbade all persons to wear coats of mail, or to 
carry any other offensive or defensive arms, in those towns 
in which the Parliament was sitting : it also prohibited all 
games and diversions which might disturb the deliberations 
of the assembly. The frequent recurrence of proclamations 
of this kind announces the formation of a regular assembly 

It is also during the reign of- Edward III., in 1313, that 
we hear for the first time of the Parliament being divided 
into two Houses. According to historical documents of tlinl 
year, the prelates, counts and barons, on the one hand, ami 
the representatives of the counties and boroughs, on the 
other, sat at Westminster, the former in the White Cham- 
ber, and the latter in the Painted Chamber ; and deliberated 
thus upon the question of peace with Prance. 

Finally, it is also at tho end of this reign, in 1377, that 
the rolls of Parliament first 'make mention of the Speaker of 
the House of Commons ; Sir Thomas llungerford is the fir*l 
person upon whom this title w as conferred. Previously, the 
House used to select one of its members whenever it was 
necessary to speak in its name, either to the king, or in the' 
full Parliament: and it was probably in 1377, that it began 
to appoint its Speaker for the whole session, and at its com- 
mencement. 

It has been asserted that, during this reign and in earliei 
times, eveweession of Parliament involved a fresh election . 
and tha&rine right of proroguing the existing Parliament to 
ane« Jpon did not appertain to the king. This is m* 
error. ' ft was necessary that a session of Parliament should 
take place in each year, but not an election. The following 
fact proves this. The Parliament held under Edward I. in 
1300, resumed its session in 1301. The writs summon the 
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deputies of the previous year, except in cases in which a 
new election was necessary on account of death or absolute 
inability to serve. In 1305, the king prorogued Parliament 
on tli£ 21st of March, and allowed the deputies to return 
home, “ Issint qiiils revngnent prestement et sanz delai, quele 
houre quits soient autrejois remandez ” — “ On condition that 
they should return readily aud without delay, at such time 
os they might bo previously recalled.’ * In 1312, during tho 
reign of Edward II., tho Parliament separated after having 
sat two months, and on Hie same day the lung addressed 
writs to the sheriffs, ordering thorn to send “the same 
knights and burgesses — eosdem indites et civcs” to West- 
minster on the 2nd of November following, “to the same 
Parliament which we liavo thought should be continued 
there — ad idem Parlianientum quod ibidem duximus continue 
andum This Parliament thus prorogued actually met, and 
sat from the 2nd of November to the 18th of December, 
after which it was dissolved. In 1329, during the reign of 
Edward III., the Parliament which sat at Salisbury, from 
the 15th to the 31st of October, was adjourned to West- 
minster, where it held a second session, from tho 10th to the 
22nd of February, 1330 We meet with similar instances 
in 1333 aud 1372. The Parliaments were, therefore, not 
elected annually, and the right of prorogation wras m full 
vigour. 

Thus was developed and regulated the internal constitu- 
tion of the Parliament thus, instead of being merely an 
accidental meeting, limited to the accomplishment of a 
single object, it gradually assumed the consistency of a 
political assembly of periodical obligation. 

A second general tact, which serves to support the views 
which 1 have advanced, is the voting of taxes. There is, 
perhaps no reign .which presents so many instances of arbi- 
trary and illegal imposts as that of Edward III., and yet 
there is not one which contributed more powerfully to secure 
the triumph of the principle that taxes are legitimate only 
when they are freely granted. This principle was inces- 
santly lost sight of practically by the king, who was pressed 
by necessities, created partly by his wars, and partly by the 
bad administration of ms revenues. His whole rrign was 
spent in efforts to regain, under iorms more or less indirect! 
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the right of taxing his subjects at his pleasure ; but the 
Commons, on their Bide, never ceased to protest against these 
effprts, sometimes attaching the revocation of an arbitrary 
tax to the concession of a legal subsidy, and sometimes by 
endeavouring to introduce the principle of the necessity of 
consent into all those ways by which the king attempted to 
elude it. l'nanks to their perseverance, the schemes of 
power were, if not always frustrated, at least always 
unmasked, and thereby rendered impotent for the future. 

Instances of this conflict abound in the Parliaments held 
in the years 1333, 1310, 1347 : 1318, and 1319, 'which aro in 
general filled only with complaints of the Commons, demand- 
ing either the abolition or the diminution of unjust and 
illegal taxes, which had been imposed without their consent. 
To all these demands the king replied, sometimes by a formal 
refusal, sometimes by reference to the consent which had 
been granted him by the Lords, and sometimes by an assur- 
ance that tho tax should not be levied for any length of 
time; but if the Commons threatened to refuse him new 
subsidies, he felt himself compelled to meet these demands 
by some new concessions. 

Nor was it merely by keeping a firm hand upon the 
voting of taxes that the House of Commons maintained its 
rights; it also extended them beyond the concession of 
subsidies on two important occasions. In 1340, the Parlia- 
ment, suspecting that a portion of tho subsidies voted by it 
had not found its way into the royal exchequer, appointed 
certain persons to receive the accounts of the tax-collectors, 
and required them to give security for the payment of all 
that they received. This is the first instance of any account 
whatever being given to Parliament with regard to taxes ; it 
began by dcsiriug to make sure of the fidelity of the receipts, 
and thus took a first step towards asserting its rights to 
receive an account of the employment of the funds, that is 
to say, of thgur expenditure. In 1354, ‘we perceive the dawn 
of iiiiOtii|^pufliamentary right, that of the appropriation of 
the pi^yiunds. The Parliament, when granting a tax 
upon'ivod, added to its rote the condition that the money 
derived from this subsidy should be devoted to the expenses 
of the war then waging, and not to any other purpose. 

After all, it is not to be wondered at that the king and hia 
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Parliament were incessantly at variance with regard to 
subsidies, and mutually occasioned each other continual mis- 
counts. There was then no means of estimating receipts 
and ^gpenditure beforehand. The king involved himseli m 
an expense without knowing to what sum it would amount ; 
and the Parliament voted a subsidy without knowing what 
it would produce. In 1371, the Parliament granted a sub- 
sidy of £50,000, to be levied at the rate of 22*. 3 d. on every 
parish, which supposed the existence of 45,000 parishes in 
England. It turned out, however, that there were only 
9,000. The king convoked a great council, to which he 
summoned only half the deputies of tho last Parliament, one 
from each county and borough, “ to save expense — ad par- 
oendum sumptibus.” The matter was laid before this 
council, which ordained the assessment of every parish at 
116*. instead of at 22*. 3 d., in order to raise the Bum of 
£50,000. Great disorder must necessarily have accom- 
panied such ignorance. 

The third general fact which proves the great increase of 
importance which the Parliament had obtained at this 
period, is its participation in the legislation. When wo 
open a collection of the statutes of this reign, we find at 
the head of each statute one of the two following formulas : 
“Ala requeste de la commune de son roialmc par lor petitions 
muses decant lui et son conseil , par assent des prilats , comtes, 
barons t et autres grants , au dit Parlement assembles” &c* 
Or: “ Par assent des prilats , comtes , et barons , et de tote la 
commune du roiahne , au dit Parlement assembles” &c. t 
Sometimes the statute begins with these words : “ Ve sont 
les choses que notre seigneur le roi x les prilats , seignours , et 
la commune ont ordini en ceprisent Parlement ”% 

All these formulas express the participation of the House 
of Commons in the legislation of the country; and prove, as 
I have already observed, that this participation was gciio- 

* “ At tho request of the commons of his realm, by their petitions 
laid before him and hia council, and by the assent of the prelates, carls, 
barons, and other nobles, in the said Parliament assembled." 

+ " By the assent of the prelates, earls and barons, and of all tho 
commons of the realm, in the said Parliament assembled." 

’ X " These are the things which our lord the king, the prelates, lords, 
and commons have ordained in this present Parliament*" 

2 1 
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rally exercised by the presentation of petitions to the king; 
the lords deliberated upon these petitions, which were after- 
wards converted into statutes by the king, without being 
returned to the House of Commons to receive its erpress 
assent under the form of statutes. Accordingly, as the 
Commons did not interfere m the enactment of statutes by 
any direct vote, their petitions were frequently mutilated 
and altered; and the statutes, which were drawn up either 
by the judges or by the members of the privy council, did 
not always faithfully convey their meaning It was probably 
with a view to remedy this inconvenience that, in the Par- 
liament of 1341, a certain number of prelates, barons, and 
royal councillors, with twelve knights of shires and six 
burgesses, were appointed a commission for the purpose of 
converting into statutes such petitions as gave rise to mea- 
sures of general legislation. 

But all the petitions of the Commons were not resolved 
into statutes ; they frequently gave occasion merely to ordi- 
nances. Many dissertations have been written upon the 
distinction between the legislative acts designated by these 
two words. It has been maintained that ordinances were 
issued by the king alone, by the advice of the Lords, but 
without the concurrence of the Commons. Originally, this 
distinction was incorrect, for most ordinances were issued, 
just as statutes were enacted, upon the request of the 
Commons. Thus, in 13G4, tho Parliament having desired 
the passing of sumptuary laws, the king demanded of both 
Houses, b} r the chancellor, “ whether they would have such 
matters as they agreed on to be by way of ordinance or of 
statute?” And they replied: “By way of ordinance, that 
they might amend the same at their pleasure.”* From this 
'answer it has been inferred, with great appearance of reason, 
that the nature of statutes was to be perpet ual , whereas 
ordinances were only temporary. 

Ordinances were not inscribed, like statutes, upon tho 
rolls of Parliament; they were less solemn in their character, 
fllthmg^ their object frequently had reference to matters 
fly legislative and of equally general interest, such as 
febactment of jurisdiction or of penalties. It is not # 
easy to clearly distinguish ordinances from statutes f 
* Parliameataiy History! vol. L p. 128. 
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than great councils from Parliaments properly so called. 
All that wo can say is, that less importance and stability 
were attributed to this class of legislative measures. • 

Legislative measures were not .always adopted upon the 
petition of the Commons ; the king also exercised the right 
of initiative, uot only in matter of taxation, but m reference 
to all other subjects of general interest. Thus, ill 1333, Sir 
Jeffrey Scroop of Markham, in the king’s presence, and at 
his command, informed the pivlatcs, earls, barons, and other 
nobles, of the disorders committed in the country by bands 
of armed marauders ; pointed out tlio necessity of repress- 
ing tlieir outrages ; and demanded of them to suggest to 
the king such measures as they deemed suitable to effect 
this purpose. The prelates hereupon retired, saying that 
it did not befit them to deliberate upon such a subject. 
The oilier nobles deliberated among themselves, and pro- 
posed to the king a series of regulations for the mainten- 
ance of the public peace. These regulations were read in 
presence of the nobles, tho knights of tho slnres, and tho 
“commons — qenz dn commun ,” who all gave their assent to 
them, and the necessary measures were adopted in conse- 
quence. A result of tins deliberation was tho restoration of 
the Conservators of the Peace , who had been temporarily 
appointed by the Earl of Leicester, during the reign of 
TLenry 111., and who were ihe precursors of the justices of 
the peace. 

After all, it is easy to imagine that, in the fourteenth 
century, confused ideas were entertained as lo what waB 
and what was not matter for legislation ; since, in our own 
days, we not only lecl, hut formally admit, the impossibility 
of fixing the limit a priori , in a philosophic ana absolute 
manner . 


2 12 
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Lectitiib XXIII. 

* 

Continuation of the history of the progress of the Commons House of 
Parliament during the reign of Edward III. — Their interference in 
questions of peace and war, and in the internal administration of 
the kingdom. — Their resistance of the influence of the Pope, and of 
the national clergy, in temporal affairs.— First efforts of the Com- 
mons to repress abuses at elections —First traces of the junction of 
Committees of both Houses to investigate certain questions in 
common. 

It was not merely in the matter of taxation and of general 
legislation that the House of Commons, during the reign of 
Edward III., extended and consolidated its rights. Its 
interference in the administration of public affairs, in politics 
properly so called, assumed at this period a development 
previously unexampled, and an entirely a novel character. 
It began really to take part in the government of the State. 
This is proved by a multitude of facts. 

First, in the matter of peace and war, its intervention 
became, at this period, habitual and almost indispensable- 
Mr. H&llam seems to me to have fallen into error on this 
subject ; he is of opinion that tho king alono, in the four- 
teenth century, desired that the Commons should interfere 
in questions of this kind, in order that he might cast the 
responsibility upon them, but that they constantly refused 
to incur it. I think that this assertion is incorrect. The 
Commons of the fourteenth century frequently sought and 
exercised this power, and accepted tho attendant responsi- 
bility ; and they always gained greatly by it. The principal 
facts are^fese. In 1328, during the minority of Edward, 
and wh30*Mortimer reigned in his name, the treaty of peace 
with Scotland, which fully liberated that kingdom from all 
feudal subordination to England, was concluded with the 
consent of the Parliament. The Commons are expressly 
mentioned; and we may suppose that Mortimer was anxious 
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thereby to cover bis own responsibility for a disgraceful 
treaty. In 1331, Edward consulted tbe Parliament upon 
the question of peace or war with Franco, on account of jiis 
continental possessions, and also upon liis projected journey 
to Ireland. The Parliament gave its opinion in favour of 
peace and of the king’s departure for Ireland. In 133G, it 
urged the king to declare war against Scotland, saying: 
“ That the king could no longer, with honour, put up with 
the wrongs and injuries daily done to him and his subjects 
by the Scots.”* In 1311, after Edward’s first victories in 
France, the Parliament pressed him to continue the war, and 
furnished him with large subsidies ; and all classes of society 
bestirred themselves to support the king in a conflict which 
had become national. In 1313, the Parliament was con- 
voked to examine and advise what had best bo done in the 
existing state of affairs, especially m regard to the treaty 
recently concluded by the king with his enemy the king of 
France. Sir Bartholomew Burgliersh told tho Parliament 
that “ as the war was begun by the common advice of tho 
prelates, great men, and commons, tho king could not treat 
of, or make peace, without tho like assent.’ 3 1 The two 
houses deliberated separately, and gave their opinion that 
the king ought to make peace if lie could obtain a truce that 
would be honourable and advantageous to himself and his 
friends ; but if not, the Commons declared that they would 
aid and maintain his quarrel with all their power. In 1344, 
when the truco with tno king of France liaa been broken oft 
by him, the Parliament, on being consulted, manifested a 
desire for peace, but thought it could only be obtained by 
carrying on the war with energy, and voted large subsidies 
for the purpose. In 1348, the w r ar had become increasingly 
burdensome ; all the subsidies proved insufficient ; and the 
king again consulted the Parliament “ concerning the wax 
undertaken with its consent.” The Commons, perceiving 
that they had gone rather too far in their language, now 
showed greater reserve and answered “ that they were not 
able to advise anything concerning the war, ana therefore 
desired to be excused as to that point ; and that tho king 
will be advised by his nobles and council, and what shall be 
by them determined, they would consent unto, confirm, and 
* Parliamentary History, vol 1. p. 83, t Ibid. p. 106, 



486 


THE E BENCH WABS. 


establish.* In 1354) the Lord Chamberlain, by the king’s 
command, informed the Parliament : “ That there was great 
hopds of bringing about a peace between England and 
Prance, yet the king would not conclude anything without 
the consent of his Lords and Commons. Wherefore he 
demanded of them, in the king’s name, whether they would 
assent and agree to a peace, if it might be had by treaty.” 
To this the Commons replied at first, “ that what should be 
agreeable to the king and Ins council in making of this 
treaty, would bo so to them but on being asked again, 
u If they consented to a perpetual peace, if it might be had,” 
thcyall unanimously cncd out, Yea! Yca!f Finally, on 
tho 25th of January, 1361, peace having been concluded by 
the treaty of Brctigny, the Parliament was convoked, tho 
treaty was submitted to its inspection and received its 
approval, and on tho 31st a solemn ceremony took place in 
the cathedral church at Westminster, when all the members 
of Parliament, both Lords and Commons, individually swore 
upon the altar to observe the peace. 

In 1368, tho negotiations with Scotland were submitted 
to the consideration of the Parliament ; the king of Scotland, 
David Bruce, offered peace on condition of being relieved 
from all homage of his crown to the kmg of England. The 
Lords and Commons replie d, “ That they could not assent to 
any such peace, upon any account, without a disherison of 
the king, ins heirs and crown, which they themselves were 
sworn to presene, and therefore must advise him not to 
hearken to any such propositions;”! and they voted largo 
subsidies to continue tho w r ar. 

In 1369, the king consulted the Parliament as to whether 
he should recommence tho war with France, because the 
conditions of the last treaty had not been observed; the 
Parliament advised him to do so, and votes subsidies. 

These facts prove the most direct and constant interven- 
tion of the Commons in matters of peace and war. Nor did 
they seek to elude this responsibility, so long as the war 
was successful and national. When the subsidie& became 
excessive, they manifested greater reserve in giving their 
opinion beforehand. When fortune turned decidedly against 

* Parliamentary History, vol. i. p. 115. + Ibid. p. 122. 

t Ibid, vol l p. 131* 
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Edward III., at the close of his reign, the Commons, as we 
shall presently see, took advantage of the right of interven- 
tion which they had acquired, to possess themselves also of 
the right of impeaching the ministers to whom they attri- 
buteu the misfortunes of the time. All this follows in the 
natural course of things, and clearly demonstrates the con- 
tinually increasing influence of the Commons in political 
matters. 

In regard to the internal administration of the countiy, 
their progress was not less perceptible. Until the reign of 
Edward III. all attempts to encroach upon the central 
government had originated with the barons; it was the 
barons who, under Henry III. and Edward II., had seized 
upon the right of appointing to great public offices, and of 
disposing of the revenues of the State. In 1342, the Com- 
mons ventured a similar endeavour, less direct and arrogant 
in its character, but tending towards the same object by 
moro regular and better chosen means. Profiting by the 
necessities of the Ling, who was then destitute of funds, and 
utterly unable to continue the war with France, they pre- 
sented to linn the two follow ing petitions : 1. “ That certain 
by commission may hear the account of those who have 
received wools, moneys, or oilier aid for the king, and that 
the same may be enrolled in the chancery.” To tins the 
king consented, upon condition that the treasurer and lord 
chief baron should be members of the commission. 2. “ That 
the chancellor and other officers of state may be chosen in 
open Parliament, and at the same time be openly sworn to 
observe the laws of the land and Magna Charta.” To this 
also the king consented, but with these restrictions s “That 
if any such office, by the death or other failure of the incum- 
bent, become void, the choice to remain solely in the king, 
he caking therein the assent of his council ; but that ever) 
such officer shall be sworn at the next Parliament, accor- 
ding to the petition ; and that every Parliament following 
the king shall resume into his hands all such offices, so as 
the said officers shall be left liable to answer all objections.*’* 
These decisions w r cre immediately converted into statutes. 
The chancellor and treasurer, with the judges and other 
officers of the crown, were required to swear to observe them 
• Parliamentary History, vol. L p. 104. 
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upon the cross of Canterbury. The chancellor, treasurer, 
and several judges, protested against this act, as being con- 
trary to their first oath and to the laws of the realm ; their 
protest was entered upon the rolls of Parliament, b\jt the 
statute was nevertheless definitively passed. The Commons 
had now obtained the most formal recognition of the respon- 
sibility of ministers to Parliament. Tho most pressing 
necessities alono had extorted consent from the king. 
Scarcely had the Parliament dissolved, when the king, by 
his own authority only, formally revoked tho statute by 
writs addressed to all the sheriffs ; and it is a most singular 
circumstance that so illegal an act excited no remonstrance, 
and that tho statute was revoked by the Parliament itself in 
tho year following. 

Tne mere attempt, however, was a great step. It proves 
that two fundamental ideas had taken possession of the 
minds of the representatives of the Commons; first, that the 
Parliament ought to exercise some influence over the choice 
of the king's ministers; secondly, that these ministers 
should be responsible to Parliament for their conduct. As 
to the first point, the Commons of tho fourteenth eentmy 
employed a very bad method of obtaining it, by claiming 
that tneir influence oveij the choice of the' agents of tho 
supreme power should bo direct, and by interfering directly 
in the appointment of ministers ; they prodigiously weak- 
ened, if tlicy did not utterly destroy, ministerial responsi- 
bility: and the progress of representative government has 
proved that indirect influence, exercised in speh matters by 
a majority of the Parliament, is alone admissible and effica- 
cious. But it was a great thing for the Commons to have 
attained such growth as to dare to entertain such an idea of 
their rights. They resumed the exercise of these rights, 
with greater success, at the close of this reign. The king 
was old andTceble ; his arms w'ere everywhere unsuccessful ; 
abuses multiplied at his court ; Edward had fallen beneath 
the sway of favourites ; ono of his sons, the Duke of Lancas- 
ter, alone enjoyed his favour, and abused it; a woman, 
named Alice Perers or Pierce, possessed a shameful influ- 
ence over him, which she employed chiefly in supporting the 
interest of her friends, in the courts of justice. She might 
often be seen, sitting within the precincts of the judicial tri- 
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bunals, intimidating by her presence tho judges whom Bhehad 
• pestered with her solicitations. A report was spread at the 
same time that the Duke of Lancaster intended to hare hjm- 
sclf declared heir to the crown, to the prejudice of the youth- 
ful son of the Black Prince, who was then in a dying state, 
and who possessed the affection of the whole nation. A 
Parliament was convoked in 1376 ; and a powerful party in 
both Houses pronounced against the ministers of the king. 
In the Upper House, the Black Prince himself led the attack, 
and in the Lower House, the opposition was headed by Peter 
de la Mare. The Commons demanded that the Icing’s coun- 
cil should be augmented by ten or twelve members, prelates, 
lords, or others ; that no important matter should be decided 
without the consent of six or four of them ; and finally, that 
all the officers of the crown should bo sworn to receive no 
present, emolument, or reward beyond their legal salaries 
and expenses. The king consented to all these demands 
upon condition that he should himself appoint tho new coun- 
cillors, and that the chancellor, the treasurer, and the 
keeper of the privy seal should be allowed to discharge tho 
'duties of their office without their interference. Tho Com- 
mons next endeavoured to obtain that the justices of peace 
in each county should be appointed by the lords and knights 
of that comity in Parliament, and should not bo removed 
without their consent ; but the king refused to grant this. 
The Commons continued to complain of the king’s evil 
counsellors, attributing to them the distress into which tho 
king had fallen, the dilapidation of the subsidies, and so 
fortn. Finally, with a view to the immediate application 
of* the principles which they maintained, they formerly 
impeached the Lords Latimer and Nevil, who occupied posts 
in the king’s household, and four merchants of London, 
named Lyon, Ellis, Pcachcy, and Bury, who were farmers of 
the royal subsidies. This accusation had its effect; the 
accused persons were declared incapable of all public 
employment, and banished from the court and council, and 
their property was confiscated. As for .Alice Perers, tho 
Commons attacked her also, and the king was constrained 
to issue the following ordinance: 11 Whereas complaint has 
been brought before the king that some women have pursued 
causes and actions in ^he king’s court by way of mainten- 
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ance, and for hire or reward, which thing displeases the 
king, the king forbids that any woman do it hereafter, and 
in particular Alice Perers, under the penalty of forfeiting 
allxhat the said Alice con forfeit, and of being banishgd out 
of the realm.” # 

Nothing of this kind had previously been attempted by 
the Commons. This Parliament sat from the end of April 
to tho 6th of July, 1376, that is, for a longer period than 
any preceding Parliament ; the number of its petitions to 
the king was 223, and all its acts were so popular that it 
received the name of the Good Parliament. 

fiat the Commons were not in a position to maintain 
unassisted so brilliant a success; their triumph had been 
due in great measure to the co-operation of the Black Prince 
and his party iu the Upper House ; and tho Black Prince 
died betore the closing of the Parliament. The king, by 
settling the crown upon his son liichard, dissipated many 
fears. A new Parliament was convoked on the 27th of 
January, 1377, and one of his fir^t acts was to solicit tho 
revocation of tho sentence passed in the preceding year 
against Lord Latimer and Alice Perers ; which request was 
granted. Six or seven only of those knights who had been 
members of the previous Parliament sat m the new one ; 
and Peter de la Marc was imprisoned. Nevertheless, tho 
new Parliament maintained the rights already acquired in 
several particulars ; it insisted upon the proper appropria- 
tion of the subsidies, upon an account being given of oho 
receipts, and so forth. The death of Edward 1U. "which 
occurred on the 21st of June, 1377, put an end to a struggle 
which -was probably about to arise once more between the 
Commons and the advisers of the crown. 

In addition to this intervention of the House of Commons 
in the general affairs of the State, some particular facts 
prove the progress which its influence was making in all 
respects, and deserve to be remarked in this point of view. 

I. TtMpommons began energetically to resist both the 
power vifafeh the Pope still assumed to exereiso in England, 
and the internal influence of the English clergy themselves. 
In 1343, they protested against the right which the Pope 
claimed to have to appoint foreigners to certain vacant 
* • Hoi Pari. ii. 928. 
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ecclesiastical benefices, and against other abuses of the some 
kind. They called upon his majesty and the lords to aid 
them in expelling the papal power from the kingdom, and 
addressed to the Pope himself a letter full of -the lfiost 
indignant remonstrances. Previously, the barons alone had 
actively interfered in affairs of this kind. In 136G, the 
king informed the Parliament that the Pope intended to cite 
him to Avignon to do homage for his crown, according to 
the terms of the treaty concluded with king John, and also 
to pay the tribute promised upon that occasion. The Lords 
on the one hand, and the Commons on the other, replied 
that king John had no right to contract such engagements 
without tho consent of the Parliament, called upon the king 
to refuse to comply with the Pope’s citation, and promised 
to support him with all their power in 1371, the Com- 
mons complained that the great o dices of tho State were 
occupied by ecclesiastics, to the great detriment of the king 
and the state, and demanded that in future they should be 
excluded therefrom, leaving to the king the right of choosing 
his officers, provided they were laymen, finally, in 1377, 
they demanded that no ordinance or statute should be 
enacted upon petition of the clergy, without tho consent of 
the Commons ; and that tho Commons should be bound by 
none of the constitutions winch the* clergy might make lor 
its own advantage and without their consent, since the clergy 
would not be bound by the statutes or ordinances of the 
king to which they had not consented. This conflict 
between the national representatives and the clergy soon 
became a permanent habit, which contributed powerfully, in 
the sixteenth century, to tho introduction of the Refor* 
mation. 

II. In 1337, the Parliament turned its attention to the 
protection of the national industry. It prohibited tho 
exportation of English wools, and grunted great encourage- 
ment to those foreign elothworkers who should take up 
their residence in England. These regulations soon fell into 
desuetude in consequence of tho wars with France; but they 
prove the disposition of tho Parliament to give attention to 
all matters or public interest. 

IDE. It was also during this reign that, for the first time, 
we find the Parliament manifesting anxiety about the abuses 
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which were committed at elections, and seeking to prevent 
their recurrence. In 1372, an ordinance, passed at tho 
suggestion and by the advice of the Commons, prohibited 
the election of sheriffs during the continuance of their /unc- 
tions, and also of lawyers, because they made use of their 
authority to procure their own election, and afterwards 
cared only for their own private interests.* 

IV. Finally, it is under this reign that wo first find com- 
mittees of the two Houses uniting to investigate certain 
questions in common, and afterwards reporting tho result of 
their investigations to their respective ] Louses* Jt h 
remarkable that this usage, so necessary to facilitate tho 
progress of the representative system and to procure good 
deliberations, should have arisen precisely at that, period 
when the Parliament became divided into two Houses. It 
was tho natural consequence of their former combination in 
a single assembly. There was no regular or invariable plan 
with regard to tho mode of the formation of these commit- 
tees. Sometimes tho king himself appointed a certain 
numbci of lords, and invited (lie Commons to choose a 
certain number of their own members to confer with them; 

* Thu influence o< the king upon elections was manifested at this 
period in a dnurf manner, or ncaily so. Two edicts of Edward III , 
passed at an interval of more tli.m forty years, plow this. The first, 
dated on the 3rd of November, 1330, euncludcs thus “And because 
that, before thin turn, several knights, representatives for counties, wero 
people of ill deigns and main tamers of false quarrels, and woidd not 
suffer that oui good subjects should show the grievances of the common 
people, nor the matter which ought to be redressed in Parliament, to 
the great damage of us and our subjects,- -we, theieforc, charge and 
command that you cause to be elected, with the common consent of 
your county, two, the most proper and moat sufficient, knights, or ser- 
geants uf the said county, that arc the least suspected of ill designs, or 
common maintainors of parties, to be of our said Parliament, opcording 
to the form of our writ which you hare with you And this wc expect 
you shall do, as you will eschew our anger and indignation.” {Pail. 
Hist. vol. i. p. 84.) This wnt was issued at the time when the young 
king hqdjJttfr delivered himself from the yoko of Mortimer and his 
faction, ||pe second writ, dated in 1373, orders the sheriffs “to cause 
to be jdMbfi two dubbed knights, or the most worthy, honest, and dis- 
creet esqnfres of that county, the most expert in feats of arms, and no 
others; and of eveiy city two citizens, of every borough two burgesses, 
disqreet and sufficient, and such who had the greatest skill in shipping 
and merchandizing."— Pari. Hist. vol. i. p. 137. 
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sometimes the Commons named the lords with whom thoy 
wished to confer; and sometimes each House appointed its 
own committee. 

Itis remarkable that most of the parliamentary sessions 
of this reign begin with a confirmation of Magna Chartaand 
tho Charts de h'orcsta, which were always regarded as the 
foundation of the public rights and liberties, and also violated 
with sufficient frequency to render it necessary incessantly 
to renew their concession. 

All these facts prove the immeusc progress made by 
representative government in general, and by tho House of 
Commons in particular, during the coin so of this reign. 
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Lecture XXIV. 

State of the I arli ament under Richard II.— Strngglo between absolute 
royalty ami parliamentary government.— Origin of the civil lint — 
Progress ot the responsibility of ministers.— Progress of the returns 
of Ihc dmplojment of the public revenue — The Commons encroach 
upon the government —Reaction against the Bway of the Commons. 
— Violence and fall of Richard II — Progress of the essential maxims 
and practices of representative government. 

It is a remarkable fact in the history of England that, 
during the interval which elapsed between the years of 1210 
and 1399, an able monarch always succeeded an incapable 
king, and vice versd . This circumstance proved very favour- 
able to the establishment of free institutions, winch never 
had time either to fall beneath the yoke of an energetic des- 
potism or to dissolve m anarchy. 

The reign of Richard 1J does not present, like that of 
Edward III., the spectacle of ihc struggle of the Commons 
in defending their rights, and extending them by tbo very 
fact that they were defending them against the royal power, 
which was incessantly striving io evade those rights because 
they checked its authority, but which was nevertheless suffi- 
ciently acute to perceive that it stood in need of the assis- 
tance of the people, and could not afford to quarrel with 
their representatives. Luring the reign of Richard, the 
conflict assumes a more general character ; it now involves 
for more than special or occasional acts of resistance. The 
question at issue now is, whether tho king shall govern 
according to the advice and under tho opntrol of his Parlia- 
ment, or rulo alono and in an almost arbitrary manner. A 
positive conflict arose between parliamentary government 
and purel^ royal • government ; a violent conflict, full of 
reciprocal iniquities, but in which the question between 
liberty in general and absolute power was laid down more 
clearly ana completely than it bad ever been before. 

The vicissitudes of this struggle ore broadly outlined in 
facts. The reign of Richard U. may be jdiyided into two 
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ports. Pram 1377 to 1389, the government was parliamen- 
tary, that is to say, the Parliament exercised the supreme 
control and really directed all public affairs, notwithstanding 
the attempts at resistance on the part of the king and his 
favourites. From 1389 to 1399, this state of things under- 
went a change, and the king progressively regained the 
upper hand. Not that the Parliament abandoned or lost all 
its rights ; for that of voting tho taxes, in particular, was 
boldly maintained, and even respected to a certain extent. 
Put generally speaking, tlie government was arbitrary, tho 
king luid the sole disposal ol‘ it, and the Parliament, which 
had lust its preponderating influence, interfered only as an 
instrument. This state of things was contrary to the 
desires and instincts of the country, and it was term mated 
by a i ragical event. Richard was deposed by a proscribed 
exile who landed in England with sixty men, but found both 
the Parliament and the entire nation disposed to support 
him, or nt all events, not to oppose him. The deposition of 
Richard and the elevation of the House of Lancaster were 
the work of force, but of force supported by that powerful 
adhesion which tho silence and immobility of the public 
afford to enterprises v hicli tend to overthrow an odious or 
despised government. 

Such was the general aspect of this reign. 1 shall not 
linger to detail its events, but merely select and bring to 
light those facts which relate to the condition of the public 
institutions of the country, and which prove the truth of that 
which I have just affirmed. 

As you have already seen, during the last years of the 
reign of Edward 111., the influence of the Commons in the 
government had rapidly augmented ; and its further progress 
was favoured by the minonty of Richard II. Sixty years 
before, the nonage of the king would have placed the State 
under the control of some faction of barons ; but during the 
latter half of the fourteenth contuiy, the Commons take the 
initiative in all things, and plainly say how they think the 
government should be administered. 

A first Parliament was convoked in the month of Sep- 
tember, 1877. Peter de la Mare, formerly the leader of the 
opposition, was liberated from prison, ana chosen speaker of 
the Howe of Commons. Three lords selected by the Com- 



496 


IMPOBTANT PETITIONS. 


mons were appointed to confer with them regarding the 
public necessities. Three propositions were submitted by 
the* Commons ' to the king and lords : 1. the formation of a 
council of government; 2. .the appointment of “men of vir- 
tuous and honest conversation” to guard the person and 
conduct the education of the king, and to take care “that 
the charge of the king’B household should be borne by the 
revenues of the crown, so that what was granted to the wars 
might bo expended that way only;” 3. the strict observance 
of the common law and statutes of the realm, “ that they 
might not be defeated by the singularity of any about the 
king.” * The Lords granted the first proposition, rejected 
the first part of the second as too harsh and interfering too 
much with the liberty of the royal person, promised to 
deliberate upon the second part with the great officers of the 
king’s household, and gave their unhesitating assent to tho 
third proposition. 

The second of these propositions contains the germ of tho 
distinction between the civil list and taxes voted for tho 
public expenditure. A subsidy was voted by the Commons, 
after the establishment of the administration. It was 
agreed that moneys thus raised should be lodged in the 
keeping of special treasurers, who should give an account of 
their receipts and disbursements, in such manner as the king 
and council should order. Two London merchants, William 
Walworth and John Philpot, were appointed to this office 
by the king. 

Several other petitions were presented by this Parliament. 

1. That the evil councillors of the late king Edward might 
bo removed from the royal councils ; — which was granted. 

2. That, during the king’s minority, all the ministers and 
other great functionaries of State, might be appointed by 
Parliament ; and that if an office fell vacant, while Parlia- 
ment was not sitting, it should be filled up by the king’s 
council, subject to the approval of the next Parliament;— 
which wah ^granted in the case of the greater officers, but 
refused &£respect to those of less importance. 3. That 
Parliament should be holden once a year; — in reply to 
which it was promised that “the statutes made for that 
purpose shall be observed and kept.”t It is clear that, in 

* Parliamentary History, vol i. p. 160. f Ibid. vol. i. pp.161, 162. 
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all these matters, the initiative and general direction of the 
government belonged to the Commons. 

On the 25th of April, 1378, a second Parliament met, jmd 
voted a poll-tax, as the king had involved himself by loans. 
The TJhanceUor concluded his Bpeech by saying that, for all 
post and probable expenditure, the treasurers were prepared 
to give account. 

On the 20th of October, 1378, a third Parliament met, 
and a fresh subsidy was demanded. The Commons main- 
tained that tho king ought not to bo in want of one, and 
that a promise hod been made that no further imposts 
should bo levied for a long time. The chancellor, Richard 
le Scroop, denied that any such promise had been made ; 
and long and violent debates ensued upon this question. 
Tho Commons demanded that an account should be given 
them of the way in which the last subsidy 'had been spent. 
Tho chancellor asserted that they had no right to require 
this, but finally yielded, under protest that it should not be 
considered a precedent. The Commons accordingly exa- 
mined the accounts. 

The Commons next' requested that five or six lords or 
prelates should bo deputed to confer with them respecting 
tho public charges : thus aspiring to make their own body 
the centre of deliberation, and aflecting to regard the lords 
only as a part of the king’s council. Tho lords refused 
their request, and proposed that, according to ancient usage, 
each house should appoint certain of its members to confer 
together. This suggestion was adopted, and a subsidy 
voted. The Commons further demanded the appointment 
of special treasurers to receive and disburse its proceeds ; 
which was granted. 

On the 15th of Jannary, 1380, a fourth Parliament waa 
held, for the purpose of demanding fresh subsidies, rendered 
necessary by the wars with Prance and Scotland, the revolts 
in Gascony, and other causes. The chancellor concluded 
his speech by saying “ that the lords of the great council 
were ready to lay before the Commons the receipts of the 
lost subaidial grants, and the disbursements of the same.” 

The Commons demanded : 1. That the counsellors given 
to the king at his accession, should be dismissed (probably 
because they suspected them of unfaithfulness in toe man- 

2 X 
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agement of the public revenue) ; 2. That the five chief 
officers of State should not be changed until the next Parlia- 
ment; 8. That a commission should be formed to survey and 
cxnmiue, in all his courts and palaces, the state of the king’s 
household, and the expenses and receipts in all the offices ; 
—which was granted, and the commission composed of six 
lords and „ix members of tho House of Commons ; 4. That 
some of the most discreet barons should be placed about tho 
king, in order to give wise answers to foreign ministers. 
One baron only, tho Earl of Warwick, was appointed for 
this purpose. A subsidy was then voted. 

In November, 1380, a fifth Parliament met to vote 
further subsidies; and a long discussion arose between the 
Commons mid the Lords regarding tho amount A fixed 
sum of £16,000 was required; to meet which the Commons 
voted a poll-tax of 15 groats on every individual above 15 
years of age, mendicants alone excepted ; and annexed to 
their vote the condition that the rich should help the poor 
to pay the tax. Tho Commons moreover voted that “no 
knight, citizen, or burgess of the present Parliament should 
be collector of this money;” apparently in order to avoid 
every suspicion of partiality in its assessment. A violent 
popular insurrection broke out in consequence of this tax; 
and in order to quell it, the king was obliged to make pro- 
mises of general enfranchisement. 

On the 14th of September, 1382, a sixth Parliament 
assembled; but was adjourned on account of a quarrel 
between the Duke of Lancaster and the Earl of Northum- 
berland, who had both come thither in arms, witlra numerous 
retinue. The importance of these great barons was such 
that the Parliament could not meet until the king had suc- 
ceeded in reconciling them. Great agitation was felt in 
this Parliament, as it did not know how to calm the disturb- 
ance in tho country. Tho charter of manumission which 
had been extorted from tho king was revoked. The Com- 
mons accused the bad government of the king of having 
caused the insurrection, and drew a melancholy picture of 
tho deplorable state of the people. A committee of inquiry 
was appointed in consequence. The Commons refused to 
grant a subsidy, basing their refusal upon tho disposition 
of the country to revolt. The king declared that he would 
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not grant his amnesty for all the offences committed during 
the fate insurrection, unless a subsidy were granted; and 
under the influence of this threat, the Commons yielded* 

At the opening of this Parliament, the Commons 
demanded that the prelates, the lords temporal, the knights, 
the judges, in a word, the various estates of the realm, 
should examine, each for their own class, the charges which 
should be brought ; and should report the same to the Com* 
mons, who would deliberate upon it. This was on attempt 
to make themselves a sovereign and undivided assembly; 
but the king maintained the ancient usage, which required 
that the Commons should deliberate first of all, and commu- 
nicate their propositions to the king and lords. 

This Parliament was twice prorogued; from the lfltli of 
December to the 15th of January, 1383, and again from the 
latter date to the 7th of May. 

Seven sessions of the Parliament were held from tho 7th 
of May 1383, to the 1st of October 1380. The king endea- 
voured to free himself from the control of the Parliament. 
In 1383, he dismissed a very popular chancellor, ltichnrd lo 
Scroop, because he had refused to seal some inconsiderate 

S 'fts of property which had become confiscated to the crown. 

uring the same year, the clergy obtained from the king a 
violent statute against the Lollards or disciples of Wiekhfle. 
Tho Commons com plained of this, saying that the statute 
was surreptitious ; that it had uever received their consent, 
and that u it was not their meaning to bind themselves, or 
their successors, to the prelates, any more than their ances- 
tors had done before them.” They, therefore, demanded 
and obtained the revocation of the statute ; but alter their 
departure, the act of revocation was set aside, and tho 
statute maintained. 

In 1383, also, the Commous having demanded to confer 
with a committee of lords whom they mentioned by name, 
the king consented to their request, but added that it 
belonged to him alone to appoint tho lords whom lie thought 
lit to send to such conferences. , In tho same Parliament 
the Commons nrayeil the king “ to place tho most discreet 
and valuable oncers about his person,’ 1 and to regulate hia 
household in such a way that his revenues might be well 
administered, and prove sufficient to meet his wants. The 
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king answered that he would summon to him the persons 
who suited him, and that he would regulate his household by 
the* advice of his council. In 1386, the Commons petitioned 
that the state of the king’s household should be examined 
every year by the chancellor, the treasurer, and the keeper 
of tnej>rivy seal ; and that they should be aui Morized to 
reform its abuses. The king replied that he would order 
such an examination when it pleased him. The Commons 
next inquired who were the ministers and chief officers of 
State whom the king intended to place at the head of affairs. 
The king replied that ho had officers sufficient at present, 
and would change them at his pleasure. All theso facts 
indicate an effort on the part of the king and his council 
to free themselves from the control of Parliament. In pro- 
portion as this desire became apparent, the Commons 
became, in certain respects, more timid and reserved. In 
1383, the king consulted them as to whether ho should 
march in person at the head of his army against France ; and 
they replied that it was not in their province to decide upon 
such a question, but that it should be referred to the coun- 
cil. In 1385, they w ere consulted on the question of peace 
or war with France : and refused to give an opinion. The 
king insisted upon having an answer, but all that he could 
obtain from them was that “ if they were in the king’s place, 
they would prefer peace.” Every circumstance, on both 
sides, indicates an imminent separation, or at least 9 pro- 
gressive estrangement. The king was desirous to escape 
from the guidance of the Parliament ; and the Parliament 
refused to share the responsibility of the king’s council. 

Bichard was under the sway of two favourites, Bobert de 
Vere, Marquis of Dublin, and Michael de la Pole, Earl of 
Suffolk. Hence the government was courtly, capricious, 
destructive, and laid claim to an insolent and mvolous exer- 
cise of arbitrary authority. The haughty tone of the chan- 
cellor Suffolk was extremely offensive, in the speeches with 
which he opened the Parliaments of 1384 and 1385. The 
Common^ could endure the government (though often 
tyrannical) of a council of barons with much greater willing- 
ness than that of a pack of court favourites. The great 
feudal aristocracy were deeply rooted in the associations of 
the country; but the arrogance and frivolity of favourites 
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were unspeakably offensive to the people. The storm broke 
1 out in the Parliament which met on the 1st of October, 
1386. The Commons, “ with one accord,” impeached tho 
EarJ^pf Suffolk. The king withdrew to Eltham. The two 
Houses sent to him to demand tho dismissal of tho lord 
treasurer and of the chancellor, relating to whom, they said, 
they had matters to treat of which could not bo safely done 
whilst he remained in his office. The kin? sent an evasivo 
answer; and tho Parliament declared that it would do 
nothing so long as tho king continued absent, and the Earl 
of Suffolk remained minister. The king proposed that they 
should depute forty knights of their number to confer with 
him. Tho Parliament refused. After a long and singular 
correspondence, the king was constrained to yield and to 
choose new ministers. 

Doubt has been cast upon several of these facts, and espe- 
cially upon the king’s correspondence with the Parliament. 
Knyghton is the only historian who records it, but there is 
reason to believe it authentic. The Earl of Suffolk was im- 
peached and condemned. The charges brought against him 
were of little weight as legal crimes, but of great importanco 
os abuses in the government. A committee of eleven lords 
was appointed by Parliament to regulate all public affairs, 
and to govern in concert with tho king. Tho Parliament 
enacted tho penalties of high treason against any person 
who should advise the king not to follow the counsels of this 
committee, and constrained the king to confirm these reso- 
lutions by letters-patent. The king, on his part, made pro- 
testation in full Parliament, with his own mouth, “that for 
any thing which was done m that Parliament he would not 
any prejudice should come to him or his crown ; but that 
the prerogative and liberties of it should be safe and pre- 
nerved.” 

In 1387, the king travelled through the west and north of 
England ; and assembled at Nottingham a council composed 
of partisans of his favourites, lie inquired of the sheriffs of 
the neighbouring counties what forces they could raise for 
his assistance, if he should find it necessary to oppose the 
committee of eleven lords. The sheriffs replied that the 
people were convinced that the lords were friends to the 
ting, and desired the welfare of tho country, and that there- 
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fore few persons would be found willing to take up arms 
against tnem. The king then commanded the sheriffs to 
elect to the next Parliament those persons* only whom he 
should nominate. They answered that they could* not 
undertake to secure the election of any persons but those 
who were to the people's liking. The king then summoned 
the judges to Nottingham, and proposed to them Various 
questions concerning the rights and prerogatives of the 
crown. The judges, either intimidated or guided by Sir 
Robert Tressillian, gave answers tending to establish the 
arbitrary power of the king and to free his government from 
the control of the Parliament. This was the evident object 
of the whole of this struggle. 

Dissension now broke out between the king and the 
lords. A Parliament was convoked. The king inserted in 
his writs an order to return those persons who were debatis 
modem is matjis indifferenbes ; but lie was soon obliged to 
erase this clause, and to declare it illegal in new writs. The 
Parliament met on the 3rd of February, 1388, and took pre- 
cautions to ensure that it should alone decide upon all great 

E ublic matters, and that it should not be dissolved after 
aving voted a subsidy. An accusation was lodged by five 
lords, called appellants, against the favourites of the king, 
and the judges. This accusation really conceals a great 
party conflict beneath tho forms of judicial procedure. The 
Upper House declared that, on such grave occasions, the 
Parliament alone could judge, and was bound by none of 
the Jaws which regulate the proceedings of other courts. 
Eighteen persons were condemned, most of them to death, 
and many by default. The Parliament separated after 
having sat five months. It was called the Wonderful Par- 
liament, and also the Pitiless Parliament. It hod been 
careful to declare that the condemnation of the favourite 


councillors and judges, did not in any way throw discredit 
upon the himself. 

The^ssri^fonty of the committee of eleven lords over the 
gojtfi&jSW&t was exercised without opposition for a year. 
XtUpty 1 , 1389, the king assembled his council, and declared 
t^Mjfbeing now of fill! age, he was capable of governing his 
Jsfprit ance himself and that it was not fitting that he 
•Should be in a worse condition than every subject in his 
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dominions who could freely dispose of liis goods. u It is 
well known,’* ho said, “that for several years I have lived 
under your guardianship, and I thank you for the trouble 
yoiL have taken on my account; but now that I have 
readied my majority, I am determined to remain no longer 
under tutelage, but to take in hand the government of my 
kingdom and to appoint or revoke mv ministers and other 
officers according to my pleasure.” Ho changed the chan- 
cellor and other great officers, and dismissed from his council 
several of tho eleven lords.' 

Here began the second epoch in this reign — tho epoch of 
reaction against the Parliament. Great obscurity prevails 
as to tho cabses which placed liichard II. in a position to 
effect such a revolution ; but he was most probably embold- 
ened to do so by division in tho committee of eleven lords, 
and by the bad use which some of them had made of their 
power. The king and Iris new council governed at first with 
prudence, and manifested great respect for tho Parliament. 
On tho 16th of Jauuary, 1390, a Parliament was convoked. 
The new ministers resigned their offices, and submitted 
their conduct to its scrutiny. The Parliament declared 
'that it found no cause for complaint, and the ministers 
resumed their functions. Seven Parliaments were held 
from 1300 to 1397. They became more and more timid and 
docile, and the king’s authority assumed an increasingly 
extended and arbitrary character. These are the principal 
facts which characterize this reaction: — 

lu 1391, the Parliament assured the king that tho royalty 
and prerogatives of his crown should ever remain intact and 
inviolable ; that if they had in any way been infringed, it 
should be reformed ; and that tho king should enjoy as large 
liberty as any of his predecessors ever did: “which prayer 
seemed to our lord tho king honest and reasonable,” and 
he consented to it. In 1391 and 1392, the Parliament 
admitted the king’s power to dispense with the observance 
of certain statutes in ecclesiastical matters, on condition 
that these statutes should' not be held to ho thereby revoked. 
In 1392, the king, being offended with tho city of London, 
withdrew from it its liberties and imprisoned its magis- 
trates ; but shortly afterwards he restored its liberties to the 
city, and imposed on it a fine of £1000 sterling. Lx 1394, 
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the judges who had been banished to Ireland by the Parlia- 
r liament of 1388, were recalled. In 1397, a bill was brought 
forward in the House of Commons, proposing that all extra- 
vagant expenditure should be avoided in the royal household, 
and that those bishops and ladies who had nothing to do at 
court should not have permission to reside there. The line 
was incensed at this bill before it was presented to him, ana 
said in the Upper House, “that it was directed against 
those liberties and royalties which his progenitors had 
enjoyed, and which he was resolved to uphold and maintain.' 1 
He ordered tho Lords to inform the Commons of his resolu- 
tion, and directed the Duke* of Lancaster to command Sir 
John Bussy, the Speaker of the Commons, to inform him 
what member had introduced the bill into Parliament. The 
Commons became alarmed, and humbly besought the king's 

S n. At a conference, they placed the bill in the king’s 
, and delivered up to him its proposer, Thomas Haxey. 
The king forgave them, and the Parliament itself dedared 
Haxey guilty of treason. The clergy saved his life by claim- 
ing mm as a clerk — which proves that at this period eccle- 
siastics were not excluded from Parliament. 

In September, 1397, Bichard II. at length judged himself 
in a position to assume the plenitude of lus power, to annul 
all that had been done in 1388 to limit his authority, and to 
avenge his injuries. 

A Parliament was convoked. Every precaution had been 
taken to ensure its docility. The sheriffs had been changed ; 
and all sorts of practices had been put in force to influence 
the elections. Numerous bodies of troops formed the royal 
guard. The Parliament was opened with great solemnity. 
The chancellor, the Bishop of Exeter, took as the text of his 
speech: Beat wins erit omnibm. Subsequent events fully 
corresponded with these preliminaries. All the acts of the 
Parliament of 1388 were revolted, and their authors accused 
of treasevutfrie of them were condemned to death. The 
principidJ^Pr of tho opposition, the Duke of Gloucester, 
was assqgplated in prison at Calais, after having been con^ 
acknowledge his past crimes in a confession in 
which %© formerly accused himself of having “ restrained the 
king of his freedom.” After these condemnations the same 
Parliament held a second session at Shrewsbury, in which 
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the answers of tho judges in 1387 were declared good and 
legitimate, and precisely the some measures were token 
to render these new decisions inviolable, which had been 
employed by the Parliament of 1388 to ensure the obser- 
vance of its own resolutions. These two sessions lasted 
sixteen days. In less than two years afterwards, Eichard 
was dethroned. 

He thought himself, however, well secured against such 
a contingency; for ho hod taken all sorts of precautions 
firmly to establish the power which ho had just regained. 
The Parliament hod granted him, for lily lifetime, the duty 
upon wools and hides, upon condition only that this conces- 
sion should not bo regarded as a precedent by the kings his 
successors. As several of the petitions and other matters 
laid before the Parliament during its last session had not 
been fully terminated, the Parliament at its dissolution 
appointed, a permanent committee of twelve lords and six 
members of the House of Commons, to whom it transferred 
its powers to regulate and decide, in concert with the king, 
all affairs of public business. Eichard thus remained Bur- 
rounded by the men who had just assisted him to regain 
arbitrary power ; and although the mission of this committee 
was limited to the settlement of those affairs only which the 
Parliament had not had time to arrange, it did not hesitate 
to take possession of* the entire government. In concert 
with the king, it issued ordinances, and declared the 
penalties of high treason against any person who should 
attempt to resist its authority ; and it imposed on all the lords 
the obligation, under oath, to respect and maintain all that 
it shoula enact. All the powers of Parliament were thus 
usurped by this committee. Private vexations were added 
to this general usuipation ; in spite of the amnesty which 
had been proclaimed, even by the last Parliament, Eichard 
continued to wreak his vongeance upon the adherents of the 
Parliament of 1388. He extorted money from seventeen 
counties under the pretence that they had taken part in the 
rebellion; and he forced wealthy citizens to sign blank 
cheques in order to ransom themselves from prosecutions for 
treason, which blanks be filled up at his pleasure. 

Such acts as these could not fail to produce general 
hatred and indignation ; and an accidental cause led to their 



506 


DEATH OF BICHAUD H. 


, manifestation. A quarrel existed between the Dukes of Here- 
ford and Norfolk; and the last Parliament had left the dispute 
to the decision of the king and his committee. A single com- 
bat between the two dukes was appointed to take place at 
Coventry ; but the king anticipated the duel, and banished 
both the dukes, one for ten years, and the other for life. 
By letters patent, lie cxprcssedly authorized the Duke of 
Hereford to sue, during his banishment, for the livery of any 
lands that might be bequeathed to him. In 1399, Jofyn of 
Gaunt, Duke of Lancaster and father of Hereford, died. 
The king and his committee annulled the letters-patent, and 
confiscated the property of the Duke of Lancaster. Richard 
then set out for Ireland. On the 4th of July, 1399, the 
Duke of Hereford, who had become Duke of Lancaster by 
the death of his father, landed in England. He made rapid 
progress, and when Richard returned to England, he soon 
found liimself abandoned and taken prisoner. A Parliament 
was convoked m his name on the 30th of September. 
Richard abdicated. An accusation in thirty-three articles 
was drawn up against him; and his deposition was pro- 
nounced by the Parliament. Henry of Lancaster claimed 
the crown in virtue of a pretended right of birth. It was 
granted to him on the 6th of August, 1399, and new writs 
were issued for the convocation of a Parliament within six 
days. This was impossible: so the same Parliament met 
again, and became the Parliament of Henry IV, Richard, 
who had been kept prisoner ni Pomirct Castle, was put to 
death on the 23rd of October, 1399. 

Tliis royal catastrophe was tho work of force, just as the 
deposition of Edward II. had been ; but public opinion and 
public passion had a much greater shore m it. Efforts were 
made to impart even to these acts of violence an appearance 
of constitutional regularity, and the progress of parliamen- 
tary government may be discerned even in its tragical excite- 
ments. 

Such were, in a political point of view, the character 
and progress of this reign. A few particular facts are 
worthy of notice. 

il/The extension of the practice of forced loans. In 
1878* a petition was presented that no man should be con- 
strained to lend money to the king; and it was granted. 
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Nevertheless, in 1386, a writ addressed to several inhabi- 
tants of Boston enjoins them to make every person possess- 
ing property of more than twenty pounds m value contri- 
bute to the loon of £200 which the town had promised to 
grant to the king, and which would be received in deduction 
irum the subsidies of the present Parliament. 

2. Tho principle of the appropriation of subsidies becomes 
increasingly prevalent. 

3. The Commons make efforts to ensure that their peti- 
tions should not bo altered when passed into statutes. In 
1382, they requested the communication of one of the king’s 
ordinances before it was registered . and desired that sonic 
of tlioir members should bo present during tho preparation 
of the rolls. The affair of Thomas Haxoy gives us reason to 
believe that the practice commenced, during this reign, of 
proceeding in the form of bills discussed and adopted by 
both Houses before they were submitted lor the sanction of 
the king. Nevertheless, m 1382, the House of Commons 
having requested the opinion of the House of Lords on a 
question which then occupied their attention, the Lords 
replied that ancient usage required that the Commons 
should first communicate their opinion to the king and 
assembled lords. This very fact, however, proves that the 
present form of initiative was about to introduce itself. 

4 In 1384, the town of {Shaftesbury addressed a petition 
to the king, lords and commons, against the sheriff of Dor- 
setshire, who had made a false return of an election, and 
left out the name ol* the person really elected. Wc are not 
aw'are of tho result of this petition, but this is the first 
instance of the official intervention of tho Commons in the 
matter of contested elections. Only three examples of ana- 
logous petitions are to he met with in previous times, viz. 
under Edward II. in 1319, under Edward 111. in 1303, and 
under Eichard II. in 1381. Until then, the Icing alone had 
examined the petition, and referred its judgment to the 
ordinary tribunals. 

5. In 1382, a statute ordains, under penalty of fine or 
other punishment, that all the lords and deputies of the 
Commons shall repair to Parliament when they are sum- 
moned; and that all the sheriffs shall cause all due and 
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accustomed elections to be made, without omitting any 
borough or city. 

These particular acts, as well as the general course of 
events, attest the progress of constitutional maxims tad 
practices. 
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Lecture XXV. 

Summary of the history of the Parliament from the death of Richard 
11. to the accession of the House of Stuart —Progress of tho forms 
of procedure, and of the privileges of Parliament. — Liberty of speech 
in both Houses — Inviolability of members of Pailuuncnt — Judi- 
cial power of the House of Lords— Decadence of the Parliament 
during the wars of the Roses, and under the Tudor dynasty.— Causes 
of this decadence of the progress of royal authority, from Henry 
VII. to Elizabeth. — Conclusion. 

It Is impossible to comprehend the entiro scope of the 
character and influence of great events. Some occurrences, 
which procure order and liberty for the present, prepare tho 
way for tyranny and confusion in the future ; while others, 
on the contrary, establish absolute power at first, and sub- 
sequently give birth to full political freedom. Wo cannot 
fail to be struck by tliis reflection when we consider tho 
prodigious difference which exists between the immediate 
results and the remote consequences of tho deposition of 
[Richard II. It delivered England from an arbitrary, inso- 
lent, and disorderly government ; but sixty years afterwards 
it gave rise to the wars of the Bed and White Boses, and to 
all those cruel internal distractions which facilitated tho 
establishment of tho Tudor despotism : so that the decay 
of English liberties, from 1461 to 1640, had its primary 
source in the event which, in 1899, had consummated their 
triumph. 

In considering the general character of the state of the 
government from 1899 to 1461, under the first three kings of 
tho House of Lancaster, Henry IV., Henry V., and Henry 
VI., we must admit that this period was remarkable neither 
for the unchangeableness nor for the progress of institutions. 
During this epoch, the Parliament gamed. none of those 
signal victories which distinguished the reigns of Edward 
III. and Bichard II. ; no really new right, no fundamental 
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f and previously unknown guarantee, were added to those 
' already possessed. Neither did arbitrary power again as- 
sume the offensive, and obtain the advantage ; and the crown 
and Parliament engaged in no serious conflict calculate^ to 
compromise the existence of cither party, or notably to 
change their degree of political importance. In truth, the 
work of this period was to regularize the results of previous 
struggles. The Parliament exercised, without much oppo- 
sition, the right for which it had fought during the fourteenth 
centuiy, viz., the voting of taxes, the appropriation of tho 
subsidies, the investigation of the public accounts, inter- 
vention in the legislature, and the impeachment of the great 
officers of the crown. The kings, though frequently seeking 
to elude the application of these rights, never ignored them 
completely, or braved them openly. The whole of the poli- 
tical machine remained almost unaltered; but though it 
underwent no great revolutions, it received many important 
developments in its internal organization. Practical ameli- 
orations were sought after and attained; further conse- 
quences were deduced from established principles ; and this 
epoch is more remarkable for various improvements in the 
springs ol‘ parliamentary government, than for the conquest 
or great rights, or the formation of fundamental insti- 
tutions. 

The internal constitution of the Parliament, especially 
during the course of this period, made important progress; 
from this time wo may date, with some degree of accuracy, 
its principal forms of procedure and its most essential 
privileges. 

One of the most essential is, certainly, liberty of speech. 
During the reign of Henry IV., we find the speaker of tho 
House of Commons demanding it of tho king at the opening 
of every session. One of the first acts of the first Parlia- 
ment held during this reign, in L399, was to obtain the 
revocation of. the sentence passed upon Thomas Haxcy, m 
the reigYHflwichard II. Every circumstance proves that, 
uudergJSAy IV., tho Commons used greater liberty of 
Bpccwroian* they 'had previously enjoyed. It was, indeed, 
madeTs, Subject of special praise to Sir John Tibctot, speaker 
in fcW^Parliament of 1 406. The king soon manifested great 
distrust of the extension given to this right, which was pro- 
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bably exercised with all the rudeness which characterized 
the manners of that time. In 1410, he told the Commons ' 
that he hoped that they would no longer uBe unbecoming 
language, but act with moderation. In 1411, the speaker, 
Sir Thomas Chaucer, having made the usual demand at the 
opening of the session, the king replied that he would allow 
the Commons to speak as others before had done, but that 
“ he would have no novelties introduced, and would enjoy 
his prerogative.” The speaker requested three days to give 
a written answer to this observation, and then replied “that 
he desired no other protestation than what other speakers 
hud made ; and that if he should speak anything to the king's 
displeasure, it might be imputed to liis own ignorance only, 
and not to the body of the Commons, 1 ,,# which the king 
granted. 

Wo meet with no infringement upon the liberty of speech 
enjoyed by the Commons until tlio Parliament of 1455, at 
which time a deputy from Uristol, Thomas Young, com- 
plained that ho had been arrested and imprisoned in tho 
Tower, six yenrs before, on account of a motion which he had 
brought forward in the House. The object of this motion 
had been to declare that, as the Icing then had no children, 
the Duke of York was the legitimate heir to the throne. 
The Commons transmitted tins petition to tho Lords, and 
the king commanded liis council to do whatever might be 
judged fitting on behalf of the petitioner. 

In all officiul transactions with the king and the lords, tho 
Speaker was the mouthpiece of tho House of Commons, and 
for him especially liberty of speech was then demanded. He 
acted in the name, ana on the behalf, of the House, oil 
almost all occasions. In I I0G, wo find him giving his con- 
sent, in this capacity, to tho act which regulated the suc- 
cession of the crown. 

The inviolability of the members of Parliament was a 
right of no less importance than liberty of speech. Tho 
ancient Saxon laws granted protection and security to tho 
members of the Wdtenageinot, in going and returning from 
the place of meeting, provided they were not notorious rob- 
bers and brigands. Prom the formation of the new Parlia- 
ment, the same right was claimed by its members, who, as 
• Parliamentary History, voL i.p. 818. 
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a they came to transact the business of the king in his national 
council, were entitled to exemption from arrest or hindrance. 
In 1403, Sir Thomas Brooke repaired to Parliament as a 
representative of Somersetshire; and one of his Biu'to, 
Richard Cheddre, was maltreated and beaten by John Sal- 
age. A statute ordained that Salage should pay double 
damages to Cheddre, according to the award of the Court'of 
Queen’s Bench ; and “ moreover, it is granted by the said 
Parliament that the samo shall be done in times to come, in 
similar cases.” This circumstance gave rise to a petition of 
the Commons, who prayed that all lords, knights, citizens, 
and burgesses, coming to Parliament and residing there, 
might be, as well as their followers and domestics, under the 
special protection and defence of the king, until their re- 
turn home ; and that they might be arrested for no debt, con- 
tract, or suit, or imprisoned m any maimer during that time, 
under penalty of a fine to be paid to the king, and damages 
to the person injured. The king replied that provision 
should be made to this effect. The statute of 1403 was 
renewed in 1433, during the reign of Henry VI. 

In 1430, a complaint was laid before the House of Com- 
mons on account of the imprisonment, for debt, of William 
Lake, the servant of William Mildred, one of the members 
for London. He was set at liberty by a special act of 
Parliament. , 

In 1453, the Commons complained to the king and to the 
lords of the imprisonment of Thomas Thorpe, their speaker, 
who had been arrested for debt at the suit of the Duke of 
York. The Lords referred the matter to the judges, who 
replied through Sir John Fortescue : “ That it was not their 
part to judge of the Parliament’s actions, who were judges 
and makers of the laws themselves ; only they said there 
were divers supersedeas of privilege of Parliament brought 
into courts ; but a general supersedeas , to suppress all pro- 
ceedings, there was not. For, if there should, it would seem 
as if the High Court of Parliament, that ministered all jus- 
tice andgHpty, should hinder the process of the common 
law, jB^HJfput the party complainant without remedy, inas- 
mud^HPctions at common law are not determinable in 
VonKBm ; but if any member of Parliament be arrested 
forvocn cases as are not for treason, felony, or surety of the 
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pcaco, or for a judgment had before Parliament, it was usual 
for such person to be quitted of such arrest, and set at 
liberty to attend his service in Parliament.”* 

Notwithstanding this answer of the judges, the Ldbds 
decided that Thorpe should remain in prison : and ordered 
the Commons, in the king’s name, to elect another speaker, 
which they did. But this was a party quarrel ; Thorpe was 
attached to the House of Lancaster, and the Duke or York 
was then in the ascendant'. The privilege then existed, but 
still in a precarious manner, and a special act of Parliament 
was necessary on every occasion to ensure its being put into 
practice. 

It was also during this period that the right of parlia- 
mentary initiative superseded tho right of petition. Wo 
have already noticed the abuses originated by the initiative 
which the House of Commons exercised by means of its 
petitions ; and that the petitions were not always faithfully 
reproduced in tho statutes which they had suggested. Wo 
have also spen what efforts had already been put forth by 
the Commons to prevent these trickeries. In ] 414, during 
the reign of Henry V., they complained of them in a special 
petition, to which tho king replied by promising that in 
future the statutes should correspond exactly to the petitions 
granted. But this guarantee was very insecure, and the 
Commons hod already begun to obtain more effectual secu- 
rities by accustoming thems elves to draw up in the form of 
complete bills, the statulcs which they had previously sug- 
gested by petitions ; and sending them to tho Houso of 
Lords, that they might be discussed and adopted by that 
House, before they were presented to the king, who then 
had nothing more to do than to givp or refuse his sanction. 
It is impossible to indicate with precision tho period at 
which ths imp ortant change took place ; for it was accom- 
plished igroduaUy, and was not remarked by the historians 
of the time. The usage of petitions co-existed for somo 
time with that of bills. The following facts indicate tho 
progress of tho change. Under Bichard II., in 1382 (and 
I have already alluded to this fact), the Commons attempted 
to obtain the opinion of the Lords, upon a certain question, 
before bringing under the notice of the king. The attempt 
« Parliamentary or Constitutional History of England, vol. 1L p. 287. 
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was repulsed by the Lords, who staked their honour upon 
not separating from the king, and upon receiving simul- 
taneously and in concert: with him, the propositions of the 
Commons. The complete initiative of tne Houses of Par- 
liament arose, naturally and necessarily, from the voting of 
taxes. Originally, as you have seen, each class of deputies 
Toted alone ,those taxes which were destined to weigh 
especially upon themselves ; and the knights of the shire 
deliberated and voted upon this matter with the Lords. 
When the knights of the shire had fully combined with tho 
deputies of the boroughs — when the House of Commons 
deliberated and voted, in a body, upon the same taxes— it 
became necessary that the votes on such matters should 
receive the consent of the Lords, who would also have to 
boar the consequences. Bills passed in reference to subsi- 
dies were thenceforward discussed and voted by both Houses 
before they were laid before the king ; and the initiative, in 
its present form, was thus fully established in this particular 
ease. In 1407, a remarkable incident brought thiB form of 
proceeding to light, gave it final sanction, and deduced from 
it at the same time two other parliamentary rights of great 
importance. In consequence of a debate which arose 
between the House of Lords and the House of Commons 
with regard to the initiative of subsidies, three principles 
were recognised, and have since remained firmly established: 
1. Parliamentary initiative in its present form; 2. The 
exclusive initiative of the Commons in the matter of subsi- 
dies ; 3. The right of the Houses, that the king should take 
no cognizance of the subject of their deliberations until they 
had come to a decision upon it, and were in a position to 
lay it before him as the desire of the Lords and Commons 
in Parliament assembled. 

It was natural that that which was practised with regard 
to subsidies should soon extend to nil matters ; and that the 
propositions of Parliament, whatever might be their object, 
should reach tho king as emanating from both Houses 
instead c^being merely the petitions of one of them. Mr. 

' Vl^jSrms, without giving any particulars, that this 
s becamagrenerul during the reign of Henry VI., and 

)m this pcrioanc dates the real division of the legislature 
Into three branches. I am inclined to think that this prac- 
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tice had commenced at an earlier date, although it was rarely 
carried into effect ; and it is certain, from the very consti- 
tution of Parliament at this epoch, that it did not become 
constant and general until a later period. 

In 1406, 1 lind the Commons demanding, by the mouth 
of the speaker, Sir John Tibetot, the right of withdrawing 
their bills from the House of Lords, at any stage of the 
deliberation upon them, in order to introduce amendments ; 
which was granted. The Commons were therefore already 
in the habit of occasionally drawing up their petitions in 
the form of bills, and of passing them through the House of 
Lords before presenting them to the king. 

At this penod, the House of Lords was still regarded as 
the great council of the king, and as a sort of intermediary 
between the privy council and the entire Parliament ; and a 
number of propositions on matters of government, and oven 
of legislation, still emanated from the Commons alone, and 
wero presented, in the form of petitions, to the king and 
lords. The practice of initiative by way of bills adopted by 
both Houses could not, therefore, have been genonu. Tho 
periods of the king’s minority or absence tended increas- 
ingly to impart the character of a great council of govern- 
ment to the House of Lords. Accordingly these epochs, 
and especially the reign of Henry VI , abound in propositions 
or petitions of tho Commons to the Lords. It was at a later 
period, when the king and his pnvy council had regained a 
more independent power than their predecessors had enjoyed 
— that is to say, under the Tudor dynasty — that the Upper 
House became entirely disjoined from the government pro- 
perly so called, and* found' itself placed, with respect to tho 
fang, in almost the same position as tho House ot Commons. 
Then alone did tho practice of proceeding by bills discussed 
in both Houses before they were laid before the king, assumo 
a constant and general character, that is to say, the parlia- 
mentary initiative w as definitively substituted for the ancient 
right of petition possessed by each House, and especially by 
the Commons. 

With regard to the order of the debates in Parliament, it 
was an ancient custom that the king should not reply to tho 
potitions of the Commons until the last day of the session ; 
which rendered it impossible to moke the concession of 
% 2 l 2 
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subsidies dependent upon tho king’s answers. They endea- 
voured to reverse this order, probably during the reign of 
ft tabard 11. ; for the sixth question which he proposed to the 
judges was whether, when the king had called too attention 
of Parliament to any subject, the Parliament might attend to 
other matters before deciding upon the propositions of tho 
king. The judges replied thut such a proceeding was an act 
of treason. The answers of the judges of .Richard 11. having 
been declared illegitimate in tho Parliament of 1399, tho 
foregoing dictum w as comprised in the general reprobation. 
Accordingly, in 1401, the Commons maintained that it wan 
not their custom to grant any subsidy until the king had 
teplied to their petitions, and they demanded that this 
course should be pursued. The king said that lie would con- 
fer on the subject with the Lords, and on the last day of the 
session, he replied “ that there was never such use known, 
but that they should first go through with all other business 
before their petitions were answered ; which ordinance the 
king intended not to alter. 1 ’ We do not find that the Com- 
mons then resisted, or attempted to procure the recognition, 
in a general manner, of the principle which they asserted 
But this principle was frequently put into practice in subse- 
quent Parliaments, and the king was forced not to throw any 
hindrance in its way. In 1407, Parliament opened on tbe 
20th of October. On the 9th and 14th of November, tho 
^Commons presented themselves before tho king, explained 
their numerous grievances, received his answer, ana granted 
no subsidies until the 2nd of December following. In 1410, 
Parliament met on the 27th of January ; and it was not until 
the 9th of May, after it had obtained satisfaction on several 
points, among others on the dismissal of two members of 
the privy council, that it granted a subsidy. This practice 
became almost constant during the reign of Henry VI. Wo 
llnd an evident proof of this in the Parliament held in No- 
\ ember ltffe The Commons sent several times to demand 
of therf^HFtho appointment of a Protector for the king* 
doQaLjj|HRo u nt of the imbecility of Henry VI. ; and the 
A r J Wp yp of Canterbury urged the Lords to give a defini- 
BWer, “ fdpit is well known that the Commons will not 
attention to any affairs of the Parliament until they 
Obtained an answer, and satisfaction of their request." 
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Thef principle had, therefore, become a fact, and was gene- 
• rally admitted os a fact. 

It was also during the course of this period that elections 
to Parliament, and tho rights of Parliament in the matter o!' 
elections, began to be regulated. I have already obsened 
in treating of the formation of the Parliament, that the elec- 
toral system had been definitively established by statutes of 
Ilfcmy IV. in 1405, and of Henry VI. in 1429 and 1432. 
Many facts prove that at this date the importance of the 
House of Commons had become so great, that the elections 
were a subject of frequent frauds. A number of statutes of 
detail, during the reign of JIcnry VI., were passed to pre- 
vent such frauds, ana to regulate the procedure by which 
they should be investigated and punished. Then also, for 
the first time, we find conditions imposed on the choice of 
tho electors. The ancient spirit of electoral institutions 
required that the persons elected should be inhabitants of 
tho county or town which they were chosen to represent. 
This w r as converted into an express law' by a statute of 
llemy V. in 1113, which was renewed by a statute of 
Henry VI., in 1444 ; but the law has fallen into desuetude 
by tho force of circumstances, Without cvpr having been 
formally repealed. 

The judgment of elections continued to belong, during 
this period, to the lords and the king’s council, who were 
frequently urged to exercise this prerogative by petitions 
from the Commons. 

It was also at this epoch that the judicial power, which 
originally resided in the entire Parliament, was declared to 
belong exclusively to the House of Lords. This declaration 
was made in 1399, at tho suggestion of the Commons them- 
selves, and by the mouth of the Archbishop of Canterbury, 
who said: tm That tho Commons were only petitioners, and 
that all judgment belonged to the king and lords ; unless it 
was in statutes, grants of subsidies, and such like.” Since 
this period the Commons, when they desired to interfere in 
judgments otherwise than by impeachment, were obliged to 
employ the means of bills of attainder. They adopted this 
plan in the case of the Duke of Suffolk i# 1150, and very 
frequently afterwards. 

These aro the most notable marks of progress mode, 
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k during ibis period, by the constitution and forms of Parlia- 
ment. If we now consider Parliament, no longer in itself 
and. its own internal proceedings, but in its relations to the 
government properly so called, we shall find that its rights 
and influence in matters of taxation, legislation, and public 
administration were the same as it had won under Edward 
III. and Biclnrd II., and that it merely exercised them with 
greater assurance and less opposition. Henry IV. tried 
more than once to resist the power of the House of Com- 
mons ; but it had set him upon the throne, and felt itself in 
a position to confine him within the limit of hiB authority. 
In 1404, it demanded of him the dismissal of four officers of 
his household ; and he replied with singular humility “ that he 
knew no cause why they should be removed, but as the Lords 
and Commons judged it for the interest of the kingdom and 
his own advantage, he would remove them, and would do as 
much in future to any minister who should incur the hatred 
of his people.” In 1406, the Commons submitted for the 
Approbation of the king thirty articles which, they said, they 
had drawn up to ensure the better administration of public 
affairs, and which they demanded that the king’s officers 
should swear to observe. These articles, though of a tempo- 
rary nature, w ere intended to repress many existing abuses, 
and to restrict the royal prerogative in certain respects. 
The king thought that he could not refuse his assent. 
Towards the end of his reign, Henry IV. appeared more 
bold, and less disposed to yield unresistingly to the ccntrol 
of the Parliament ; but his death prevented all serious con- 
flict. The glory of Henry Y. and the passion for wars with 
Prance ffltf up his somewhat brief reign ; the Parliament 
•sustained him in all his measures, and even went sol far as to 
grant him, in 1415, a subsidy for life, with power to use it 
arbitrarily and at his pleasure. During the minority of 
HenmYl., or rather during all that part of his reign which 
wa&Jfct stained with civil war, ana was in fact a long 
misityV^ power of Parliament reached its climax, and 
absorbed the entire government. All matters were decided 
between the Lords and Commons; but it was too soon for 
the nation,, thus left to its own guidance, to provide itself 
JHth a regular government. Violent factions arose among 
nfche aristocracy, winch the House of Commons was not in a 
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condition to repress. That great development of public 
institutions and liberties which had commenced under king 
John, and continued with such, regularity since the reign 
of Edward III., was suddenly interrupted, and England 
plunged into the violent anarchy of the wars of the Bed and 
White Boses, to emerge only into the despotism of the 
House of Tudor. 

How came it that institutions, already so strong and 
active, at least in appearance, decayed so rapidly ? How 
came it that parliamentary government, which seemed in 
possession of sill its essential rights and principles, paused*in 
its progress, and yielded for more than a century to the rulo 
of an almost absolute monarchy P Now that I have reached 
the conclusion of this course of lectures, I cannot investigate 
with you the causes of this apparently singular fact; but 
they may bo discerned in another very remarkable fact — in 
the analogy which prevails between tho history of England 
and the history of France at Hub period. In France, also, 
during the fourteenth and fifteenth centuries, we discern 
tho appearances of attempts at representative government ; 
these incoherent and superficial essays were succeeded by 
the wars of religion, the Lcaguo, and the great disorders of 
the sixteenth century ; and order was not restored, France 
did not regain repose and vigour, until the establishment of 
absolute power by Cardinal Richelieu and Louis XIV., and 
by the annihilation, as a political power, of that ancient 
feudal aristocracy who had been able neither to procure for 
the country, nor to assume for themselves, in the govern- 
ment of France, their legitimate and lasting position. 

In England, as you have just seen, representative govern- 
ment, originating in the thirteenth and fourteenth centuries, 
did not confine itself to incoherent and feeble essays ; but 
established itself upon its essential foundations, and speedily 
obtained considerable development. The sanguinary con- 
flicts for the succession to the throne, the protracted dissen- 
sions of the Bed and White Boses,, abruptly arrested its 
progress. Just as in France, from the reign of Louis XI. f 
we near nothing of attempts at the establishment of free 
institutions, so in England, during the reigns of Edward IV. 
and Bichard HI., the Parliament has no history. In the 
intervals of thg civil war, it appears only as the instrument 
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of the vengeance of the victorious party, and to pass bills of 
1 .attainder against the leaders of the vanquished faction. It 
voted a few taxes, but this was the only one of its rights 
which it still maintained, and even this was eluded by the 
practice of Benevolences , or gifts in appearance voluntary, 
but in reality compulsory, of which we meet with a few 
examples in antecedent times, but which received great 
extension under Edward IV. Finally, more than once 
several years elapsed without a Parliament being convoked, 
especially from 1477 to 1482 ; such a suspension had been 
unprecedented since 1327. 

The civil wars of the fifteenth century, however, are only 
the superficial, and as it were, external cause of this sudden 
decadence of representative government in England; in 
order to discover its true cause, wo must penetrate deeper 
into the stato of society. 

Until this period, the three great forces in English society 
— the royal power, the aristocracy, and the Commons — had 
maintained intimate and continual relations amongst them- 
selves, and had served each other by turns, either as an 
obstacle or os a means of success. It was by the aid of the 
great barons that the Commons had been enabled to win 
their liberties. The royal power, though strong in itself, 
had nevertheless been obliged to resort sometimes to the 
barons, and sometimes to the Commons. From the politi- 
cal concurrence of those three great social forces, and from 
the vicissitudes of their alliances and fortunes, the progress 
of representative government had resulted. Liberty can be 
established only where there does not exist in the State any 
constituted power sufficiently preponderant to usurp ab.,o- 
luto authority. 

In the latter half of the fifteenth century, the equipoise of 
these three forces ceased. Tho royal power disappeared in 
some sort, in consequence of the imbecility of Henry VI. 
and afterwords by tlio uncertainty of the right of succession 
to the the government fell into the hands of the 

high aqBpcracy, who were divided and distracted by their 
intestiifrquarrels. The Commons wero not in a condition 
to act the part of mediators between those terrible factions, 
and to impose upon them respect tor public order. The 
knights of tho shire took part in the train of the great 
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borons with whom they were still dependency connected by 
a multitude of ties : and the towns, thus left alone, could ' 
do nothing, but were carried away in the general strain. 
In this state of disorder and violence, the Commons dis- 
appeared, or if they wero not materially annihilated, their 
political power vanished. The high aristocracy worked its 
own dissolution ; many great families were destroyed, and 
many more were ruined. Henry VII., at his accession, 
found only tho wreck of that nobility which had made his 
predecessors tremble. The great barons, wearied with their 
own excesses, and stripped of a great part of their resources, 
wore no longer inclined or able to continue that struggle 
against the royal power, which had been headed by their 
ancestors ever since the days of king John. On this side 
therefore, the royal power no longer had any powerful anta- 
gonists. On tho other side, the Commons, wasted and 
enervated by civil war, wore not in a condition to take the 
place of the high aristocracy in the struggle against the 
royal authority. They had taken part in the government as 
followers of tho nobles; and when they found themselves 
standing almost alone in presence of the crown, it did not 
even occur to them that this interference was their right : 
they, therefore, contented themselves witli defending a few 
special rights, particularly that of consenting to large subsi- 
dies ; and, in other respect ■*, they allowed themselves to bo 
governed, lleuco arose the government of lleniy VIII., 
and at a later period, that of Elizabeth. 

More than a century w as requisite to enable tho English 
Commons — rc-invigoratcd and strengthened, in a material 
point of view, by long years of order and prosperity, and in 
amoral point of view, by the reformation ol religion — to 
acquire sufficient social importance and intellectual elevation 
to place themselves, in their turn, at the head of tho resist- 
ance against despotism, and to draw the ancient aristocracy 
in their train. This great revolution in the state of society 
broke out in the reign of Charles I., and determined that 
political revolution, which, after fifty years of conflict, finally 
established representative government in England. 


THE E ED. 




INDEX, 


A. 

Acta of the Oxford Parliament, 357 
Adalid Mayor, 248 
Adalides, election and office of the, 
247, 218 

Administration of Diocletian, 24 
Alarm II., king of the Visigoths, 
in Gaul, 208 

Alfaqueque, appointment of, 249 
Alfred the Great, influence of, on 
English legislature, 30, 41; right 
of, to the throne, 53 
Algila, king of the Visigoths, 210 
Allodium, characteristics of the, 107 
Allods, 106; conversion of, into 
benefices, 125; propuetors of, 
107, 135 

Almocadene, appointment of the, 
219 

Almogavars, 248 
Alode, origin of the term, 106 
Amalaric, king of Spain, 209 
Ambassadors, French, 108 
America, elections in, 407, 408 
Anglo-Saxons, 29, 37 s resemblance 
of, to the Normans, 281; sub- 
jection of the, 286 ; general 
assemblies of the, 49; institu- 
tions of the, 38, 46, 282, 284 
— - Saxon heretochs, election ot, 
247 

— ■ — Normans, institutions of the, 
282, 314 

Antiquity, study of, 5 — 7 
Autrustions, see Leudei. 


Apocrislory, or keeper of the palace, 
166 

Arianism, introduction of, into 
Spam, 210 

Anmanni, or Rathimburgi, 146 
Aristocracy, origin of the, 34 ; 
signification of the term, 5G ; 
historical definition of, 66; in- 
fluence of the, 235 

feudal origin of the, 
135, 143 ; powers of the, 299 

French, 97 

Norman, cohesion of 

the, 286 

• Saxon, 271 

Army, privileges of the, under the 
Roman Empire, 194 
Arthur, duke of Bietagne, 309 ; 
death of, 310 

Assembly, general, of the Saxony 
sec Wittenagemot 
Assemblies, Germanic, 47, 163 

national, first termed 
Parliaments, 356 

— — of the Franks, 

163, 164 ; decay of, 171 ; revival 
of, under Charlemagne, 164; 
Hincmar, on the, i b. 
of the Nor- 


mans, 298, 311 
291, 293 


-of the Saxons, 
- of the Visi- 


goths, 210 

Assessois, appointment and duties 
of, 44, 158, 239 



524 


IKDEX. 


Assizes, first appointed, 315 
Athanogild, 210 * 

Australia, kingdom of, 88; queen 
of, 89, 210 

Authority, judicial, institution of, 
239 

■ - — parental, legitimacy of, 
345 

■ regal, progress of, in 
England, 499, 500, 521 


D. 

Ballot, origin of the scheme, 408 

Barbariamsm, epoch of, 258 

Barons, original qualifications of, 
294 ; tyianny of the, 358 ; 
wealth of the, 457 ; struggles of, 
with the Commons, 497 — 501 

■ ■ Council of, 423 

■ ■ ■ — factions of the, 518, 519 

■ Norman, coalition of the, 
300, 303, 309, 311; increasing 
powers of the, 306 ; contests of, 
with King John, 311 — 318 ; with 
Henry III., 322 ; with Edwuid 
I., 327; with Edwaid II., 456 

• French, powers of the, 101 

Basques, see Vascons. 

Berket, Thomas, rise of, 275 ; fall 
of, 278 

Belgium, settlement of tho Franks 
in, 84 

Benefices, 112; tenure of, 114, 115, 
120, 135 ; transference of, 116 ; 
conditions attached to, 124 ; 
character of, 125 

— Montesquieu on, 1] 7 

■ ■ hereditary, 119 

Beneficiaries, 135, 160 

Benevolences, substitution of, for 

taxes, 520 

Bills, parliamentary, origin of, 514 ; 
amendments to, first permitted, 
515 

— of attainder, 517 

Bishops, powers of, in Gaul, 143 ; 
nomination of, 144 ; position of, 


in the Roman Empire, 200, 205 j 
political preponderance of, 221 
Black Prince, the, 489, 490 
Borough representation, corruption 
of, 386 * 

Boroughs, progress of the liberties 
of, 28; deputies of, first called 
to Parliament, 361; forms of 
Sections for, 387 

— representatives of, 384, 

385 

Bracton, on “ Sovereign power, 11 267 
Breviarium Anioni, 209, 241, 245 ; 

abolition of the, 244 
Britain, a Roman colony, 25 ; first 
inhabitants of, 270 
Britons, ongin of the, 270 
Brunchaut, queen of Austrasia, 89 
ancestors of, 210 


C. 

Cambridge, University of, first re- 
presented in Parliament, 373 
Capacity, electoral, 395, 396 ; legal 
signs of, 397 
Capitularies, 168 

Cailovuigians, wraith of the, 113; 
dissolution of the kingdom under 
the, 95 ; monarchy of the, 157 ; 
fall of the, 160, 171 
Catalonia, origin of the name, 207 
Castile, ancient customs of, 24G 
Centralization, origin of, 39 ; object 
of, 201 

progress of, in Eng- 
land, 268, 275, 289, 316, 364 

— - tendency to, in 

France, 94, 158; progress of, 
1G0, 170, 201 

in Romo, 181, 201 

— — ' — monarchical, 15S 

- of power opposed to 
representative government, 520 ; 
ongin of, 289; tendency to, in 
England, 3G4, 497 ; tendency to, 
in Prance, 100, 280 
Ceoils, history of th?, 33 — 37 1 



IITDEX. 


525 


Chamberlain i office of, 166 
Champs de Mars, assemblies of, 80, 
163—169 

, - de Mai, 171 

flhancery, courts of, 297 
Charlemagne, political aspect of the 
leign of, 96= — 98 ; attempt of, 
to establish monmchy, 149, 158; 
government of, 154, 157, 170 
Charles the Bald, reign of, in France, 
99; government of, 1*>8, 171; 
laws of tenure under, 120 

the Fat, reign of, 100 

Charters, origin of, 300 

English, history of, 302— 

306 ; general character of, 319 ; 
statute in confirmation of, 330 

. — of Edward I., 328 

- of Henry 1., 273, 304 

of Henry 11., 306 

of Henry III., 320; 

violation of the, 321 ; revocation 
of, 322; confirmation of, 323, 
324 

. — of John, 309, 311, 316 

— Magna, or the great, 313— 

317 

relating to forests, 316, 

321 ; confiimation of, 493 

of Stephen, 305 

of William the Conqueror, 

303 n. 

of manumission, 498 

granted to the clergy, 311 

Chartularii, 147 
Chiofii, Frankish, 83 
Childeric, 83 
Clundasuinth, 212 
Clnntila, reign of, 212 
Christianity, dawn and growth of, 
in Rome, 187, 189 ; effects of, 
on society, 162, 190 
Chronicles, European, 259 
Church, early endowment of the, 
144; first union of, with the 
state, 144 

■ ■■■■■■ property, seizure of, 118 
Cinq torts, political importance of 
1110,365 


Cities, defenders of, appointed, 199: 

duties of, 212 , 1 

Citizenship, Roman, term's of ad- 
mission to, 1 82, 185 * 

Civil list, oi igin ot the, 496 

courts, powers of tho, estab 

lished, 276 

Civilization, effects of, on society 
32, 33; its aid to power, 39.. 
progress of, 155; chief aim of, 
161 

■■ ■ ■- in England, 282 

Eui opeau, unity of, 237 
Clarendon, constitution of, 276— 
278, 292 

Clarissinu, 193, 191 
Classification of persons, principles 
of, 134, 135, 137, 138, 193 

of members, 421, 422, 

of governments, 61, 

75 

Clement V., bull of, 332, 333 ; 

letter of, to Edward I., 332 
Clergy, influence of the, 98, 162, 
177, 190, 205, 212; privileges 
of the, 194; political predomi- 
nance of, 220 ; incompetcncy of, 
for government, 232 ; powers of 
the, 27G, 310 ; decline of, in Eng- 
land, 282, 491 ; contests of, with 
royalty, 310; charters granted 
to, 311 ; statutes m favour of, 
499 

Clovis, wars of, 84 ; death of, 85 ; 

successors of, 86 
Code of English laws, 286 
the Visigoths, 177 
Colonies, Roman, 25 ; state of the, 
179 

Comitia, the, in Rome, 184, 165 
Commons, admission of the, to Par- 
liament, 370—3 73, 451; forma- 
tion of the, 422 ; intervention of, 
iu matters of peace or war, 485 ; 
political influence of, 452, 487, 
495; progressive rights of the, 
400, 476, 480, 480, 496, 516; 
resistance or, to regsl power, 477 
499, 501 ; power of, in govern- 
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ment, 495, 497 ; annihilation of 
• the, 521 

Commons, House of, 268, 418— 
423k 437 

■ a secret as- 
sembly, 81 

in France, enfranchisement 

of the, 424 

Committees, par'iamentary, first 
formed, 492, 497 1 
Computation, 259 — 252 
Concilium, attributes of the, 290, 
448, 449 

Regni, 290 

Confiscation, 286 

Conquest, Norman, 271 ; effects of 
the, 281, 283, 285 ; results of, 
287, 288 

— of England by Louis of 

France, 318 

of Gaul, 84, 91 

Constitutions of Claieudon, 276 — 
278, 292 

— English, basis of the, 309 

Convocation, writs of, 371, 373 
Corporation, municipal, right of, to 

elect members, 385 
Cortes, acts of the, 246 
Councils of Clarendon, 276 

— ■ ■ of barons, 315, 320, 423 

■ of kings, various names 
of the, 291, 292, 448 g increase 
of the, 489 

— — - of State, 165 
Council, national, of England, 448, 
449 ; dispersion of the, 459 

■ - - ■ of Northampton, 292 
Councillors, election of, 165 ; duties 

of, 167 

Counts, institution of, 152 ; juris- 
diction of, 152 ; rise of, 158 


Courts, civil powers of, established, 
276 

— of Chancery, 297 

of Exchequer, 297 

of kings, 291, 294 f 

of law, established in Eng- 
land, 297 

Cromwell, Parliament under, 6, 7 
Crusades, 279 
Curator, 198 
Curatores, 199 
Curfew, laws of, 271 
Curia, attributes of the, 183, 188, 
197 ; importance of the, 243 ; 
abolishment of, 204 

de more, 290, 291 

regis, 291 g constitution of 

the, 293 

Curials of the Roman Empire, 183, 
193 g functions and charges of, 
195 


D. 

Danegeld, the, 296, 305 
Danes, establishment of, in Eng- 
land, 270; affinity of, to the 
Normans, 271 
David Bruce, 486 

Debt, national, progress of the, 507 
Debates, parliamentary, order of, 
515 

Decuno, origin of tbe term, 183 
Defcnsores, appointment of, 199; 

result of the, 200 ; duties of, 242 
Demociacy, principles of, 70 
— compared with repre- 

sentative government, 73, 445 
Denanules, 146 

Deputies of boroughs, first called to 


Counties, deputies of, called to 
Failiament^351, 362 
— of the "P re- 
sentpgftyfer, oho 

CoioMitou its, origin and laws of, 
50; effects of, on feudalism, 
ft members of, 352 g functions 


Pailiament, 361 

of counties, admitted to 
Parliament, 351, 363; relation of, 
to the great barons, 354 ; elec- 
tion of, 381; union of, with 
borough members, 422 
of towns, first admitted 


"379 


to Parliament, 365 
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Despotism, origin of, 156, 158, 
341 ; tests of, 170, 187 ; anion 
of, with privilege, 194 ; foots of, 
444 

4 ■■ — ■ Roman, 161, 199 ; effects 
of, in the west, 180; dangers of, 
187; principles of, 204 
Diocletian, administration of, 24 
Dissolution, tendency to, in early* 
states, 95, 101 ; phenomena of, 
102 

Districts, electoral, 404 
Donors of benefices, 124 
Doomsday - book, compilation of, 
286 ; tythes granted by, 326 n. 
Dukes, appointment and jurisdic- 
tion of, 152 

Duty on wool, fiist imposed, 326 
Duumvir, 198 


Edward I., reign of, 325—330; 
exactions of, 326; quarrels of, 
with the nobles, 327, 329 ; sta- 
tute of, 330 ; character of, 368 ; 
Parliaments of, 368, 370, 371, 
374 

— — ■ II. f reign of, 454—461 ; 
Parliaments of, 455 ; deposition 
of, 457 

III., reign of, 476, 484— 

489 ; death of, 490 ; Parliaments 
of, 495—498 

Egica, succession of, 214 

Eginhard, on the H Tenure of Bene- 
fices, JJ 117, 124 

Election, direct advantages of, 408; 
necessity of, 411 

■ ■ ■ ■ indirect evilB of, 412, 413 ; 

source of, 416 

Elections, an element in represen- 
tative government, 80, 409 ; evils 
of, 407 

— American, forms of, 407 


Elections, English, 404—407 

■ French, 408 • 

of kings, 222 

■■ of- knights, 380,419; by 

the sheriff, 354 

under the Merovingians, 
159 

■ by vote, limited power of, 

339 

■ character and power of, 

63; introduction of, 80; forms 
of, 387 ; necessity for, 265 ; 
effects of, on feudalism, 422 ; ad- 
vantages of, 408; fundamental 
law of, 405 ; influence of kings 
upon, 492 n. ; abuses of, first 

repressed, 491 ; parliamentary in- 
terference in, 507 

Electors, original qualification of, 
377, 381, 385 ; two classes of, 
393; rights of, 406, 407 
Emperors, powers' of the, 28 
Empire, Roman, political sterility of 
the, 24 ; social condition of, in the 
5th century, 193—203; fall of 
the, 187, 205 ; position of bishops 
under the, 200, 205 ; Honorati of 
the, 243 

Enfranchisement, modes of, 146, 
147 ; progress of, 173; effects of, 
on the continent, 424 

genera], 498 

England, early history of, 29 — 31, 
270; division of the soil, 42; re- 
presentative government in, 56, 
69, 258, 263, 266, 268, 519; 
progress of feudalism in, 274, 
280; civilization of, 282; con- 
quest of, by Louis of France, 318 ; 
facts which decided the political 
destiny of, 423 ; modern state 
of, 448 ; political aspect of, in the 
reign of Edward HI., 477 ; in- 
stitutions of, 30, 149; 284, 494 
Enquiry, right of, 473 

commissions of, instituted. 


- - of borough members, 387 487 

of councillors, 1 66 Epochs of European histoiy, 258 

- ■ ■ ■ of county members, 381 Error, sources of, 4 * 
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Error of tbo Whigs and Tories, 293, 
■ 462 

Ei wig, usurpation of, 213 
Escuiige, establishment of, 306 ; 
laws of, 313 

Euric, king of the Visigoths, 208 
Evesham, battle of, 362 
Evil, conflicts of, 68 
Exchequer, coui of, instituted, 297 
Excommunication, 310 


P. 


Fact, philosophy of, 426 
Favourites, empire of, in England, 
455, 500, 502 

Feudalism, characteiistics of, 14, 35, 
104, 120, 173 ; first pnnciples of, 
41 ; importance of, to the foima- 
tion of society, 130; rapid ex- 
tension of, 146, 158, 171; origin 
of, 148; conflicts of, 149; ludi- 
ments of, 151; influence of, 
175; epoch of, 258; establish- 
ment of, in England, 271, 280; 
decline of, in England, 437 
— in France, 95, 285 ; ef- 

fects of, 102; progress of, 110, 
111, 113; predominance of, 159 ; 
attacks on, 173; source of, 28-J. 
■ ■ effects of, on the Saxons, 

286 


Fidelity, oaths of, 123 

Fiefc, book of, 117 
' Forests, charters relating to, 316, 
321,493 

Formation and dissolution, pheno- 
mena of, 102 

Fortescue, on " Sovereign Power/ 1 
267 

Forty-shilling freeholders, origin of, 
381 

F°tM|Jgflfium v laws of the, 216, 
‘ftOMM, 237; study of the, 

historical position of, 3; 
absolute monarchy in, 56 ; rep re 
tentative government' in, 62, 175, 


519 ; enrly settlements of, 84 ; 
partition of the realm, 87, 92; 
national assemblies established 
in, 163 — 169; centralization of 
power in, 289 * 

Franks, origin of the, 82; coun- 
tries first inhabited by, 88 ; in- 
stitutions ot the, 83, 103, 149; 
first habitations of. 111 ; con- 
dition of, under the Romans, 13 1; 
national assemblies of the, 163, 
174 ; results of their settlement 
in Gaul, 172 

■ — ■■ under Charlemagne, 97 
Fiedegonde, queen of Neustna, 89 
Free-mcn, various classes of, 13b; 
rank of, 143 ; signification of the 
term, H5 

in Rome, 193 

Freeholders, origin of, 295, 378 

court of, 353, 379 

rights of, 380, 381, 
85 

Fuel os, or ancient customs of Cas- 
tde, 246, 247 


G. 

• 

Gaul, invasion of, by the Germans, 
26 ; conquest of, by Clovis, 84 ; 
by Pepin, 91, 93; territorial 
division of, 103, 150 ; settlement 
of the Franks in, 172 ; Visigothic 
monarchy in, 208 

Germany, Fianks in, 84 ; primitive 
state of society in, 148 ; institu- 
tions of, 148 

Gibbon, history by, 259, 260 

Goths, character of the, 236 ; laws 
of the, 246 

Government, forms and principles 
of, 56, 58, 443 : co-existence of, 
with society, 57 ; true laws of, 
60 ; problem of, 78 ; twofold 
object of, 155 ; theories of, 341 
aristocratic, 66,, 70 ; 
consequences of, 68, 457 

• central, rise of, 289 { 
principal organ of, 452 
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Government, ecclesiastical, 51, 234 

— free, progress towards 

802 

— English, sources of, 
283 ; fundamental principle* of, 
360 

local, 240 

monarchical, sources 
of, 444, encroachments upon, 487 

parliamentary, strug 

glcs of, with absolute power, 
495—501 

— — , representative, origin 

of, 12 ; distinct features of, 47, 
61 ; principles of, 55, 71, 77, 
264, 265, 267, 440, 441 ; aim 
of, 62, 64 ; requirements of, 67 ; 
forms of, 77, 266 ; characteristics 
of, 265 ; formation of, 302 ; 
nature of, 340, 348, 440 

in 

England, causes which led to the 
establishment of, 2G7, 289, 521 ; 
first development of, 354, 355 ; 
necessity for the perfecting of, 
474, 475; decadence of, 520 

— in 

France, 62, 175, 519 
op- 
posed to absolute power, 441 

under 

the feudal system, 175 

the 

government of the majority, 72 
Mon- 
tesquieu on, 56 

Governments, classification 1 ot, 61, 
75 

free, 449 

Giants, parliamentary, 419, 420 
Gregory VII., Pope, contests of, 
with William the Norman, 272 
Gundemai, reign of, 211 


11 . 

Harold, usurpation and death of, 
271 


Henry I., usurpation of, 272; reign 
of, 273; death of, 274; charters 
of, 304 

II., reign of, 275 ; charters 

of, 306 ; negotiations of, with 
Rome, 278 ; Parliaments of, 292 

III., reign of, 319 ; charVers 

of, 320, 321, 323 ; struggles uf, 
with the barons, 355, 356, 359 ; 
Parliaments convoked by, 360, 
3C2 ; political character of, 368 

IV., reign of, 518 

V., parliamentary character 

of the reigu of, 518 
Ilieiaichy of feudalism, 175 
Hincmar, Archbishop, letter of, on " 
national assemblies, 164 
History, simultaneous development 
of, 1, 2, 11 ; aspects of, 259, 
260 ; adaption of, to the present 
age, 261 

of the Anglo-Saxons, 29, 

37 

of England, sketch of, 270; 

remarkable fact in the, 494 

of English towns, 364 

European, epochs of, 13, 

258 

■ of free nations, 260 

philosophic, 260 

poetical, 259 

political, 262 

practical, 260 

Honoiati, the, under the Roman 
empire, 243 

Hononus III., decrees of, 321 
House of Commons, origin of the, 
268, 419—423, 437 ; early im- 
portance of, 424 ; rights of the, 
480; participation of, in the 
legislature, 481 

in the 14th 

century, 388 

*n the feign of 

Henry III., 484 

to, the reign of 

Edward II., 458 

speaker of the 

first, chosen, 478 

.2 51 
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-loose of Lords, origin of the, 
419--423, 435; results of the 
establishment of the, 437; in- 
cftaaing powers* of, 486; strug- 
gles of, with the Commons, 498 
— ■ ■ ■ ■ — — in the 15th 

century, 515 

Bouses of Parliament, origin of the 
separation of the, 314, 418 ; 
distinct characters of, 372, 478 
Hubert de Burgh, 322 
Hugh Capet, 101, 160; succession 
of, 171 

llullmon. Dr., views of, on the 
social state, 104 
Hume, history by, 259, 260 


I. 

Independence under the feudal 
system, 130 

■ individual, 1 56 
Industry, national, protection of, 491 
Inequality, tendency of society to, 

440 

Influence, political, 231 
Initiative, right of, 464, 467, 483 ; 
abuse of, 471; introduction of 
the present form of, 507 
Innocent III., Pope, 311, 317 
Institutions, points necessary to the 
study of, 32 ; three systems of, 148 

■— ancient, study of, 4, 7 

— Anglo-Norman, 282 ; 

political estimation of the, 283, 
314, 328 

■ - ■ — Anglo-Saxon, 38, 46, 
282, 284 ; political estimation of, 
283 

central, 46, 52, 159, 

229, 282 

■ — - — English, 'foundations 
of the, 30, 284 

— European, 3, 13 ; 
tieral character of, 23 ; origin 

/if, 281 

feudal, establishment 


Institutions, Frankish, 82 ; difficul- 
ties relating to, 103, 104, 149 
■ — free, birth of, 254; 
establishment of, in Eiiglcuid, 28, 
284 ; circumstances favounble 
to, 494 ; decline of, 149, 172 

of liberty in Germany, 
148 

• local, 1, 150 ; results 
of, 45, 150 

■ of the Visigoths, 
237 

-monarchical, decline of, 

158, 172 

- — - ■ " ■ political, study of, 11 
■ Roman, 235 

Insurrections in England, 323, 355, 
360 

Ireland, conquest of, 279 
Ircnarchie, 199 


J. 

Jews, treatment of, by the Visigoths, 
211 ; massacre of the, 271 
John, reign of, 308 — 318 ; character 
of, 301; excommunication of, 310 
Judges, laws referring to, 239, 240; 

appointment of, 315 
Jurisdiction, seignorial, extension 
of, 153 

of counts, 158 

of dukes, 152 
— Norman, 296 
Junes, Gothic, in Spain, 247 
Jury, origin of the, 44 ; election of 
officers by, 249 

Justice, character, and power of, 33; 
administration of, according to 
Magna Charta, 314 
Justices, itinerant, 297 
Jnstmian, laws of, 199; possessions 
of, 210 

K. 

Kingdom of the Franks, division of 
the, 92, 95 


of, 172 
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Kingdoms, barbarian foundation of, 
27,86, 87 

King’s court, 291, 294 
. ministers, appointment of, 
tf8 

lungs, origin of the appointment, 
53; private domains of, 113; 
progress of the power of, 151, 
486 ; duties of, 169, 225 ; elec- 
tion of, 222 

Anglo-Saxon, 53 

Fiankisli, 113 

of Frunce, maintenance of, 

108 

■ Norman, wealth of, 295 ; 
government of, 290, 298 

- of the Visigoths, 207 — 214 
Knights of Bhires, appointment of, 
351, 353, 354 ; admission of, to 
Parliament, 353; influence of, 
358, 359 ; election of, 380, 419 


Lands, distribution of, in France, 
111 ; condition of, a symbol of 
the condition of persons, 105 

allodial, 10C ; division of, 

106 ; taxation of, 108 

beneficiary, 112 

salic, 100, 107 

Lubutary, 126 

■ waste, 1 28 

Landowueis,. power of, 47, 37 7; 

benefices conceded by, 121 
Language, changes in, connected 
with the changes in society, 65 
Law, theory of, 217* 218 

courts, established in England, 

297 

of the inviolability of members, 

511 ; infringement of the, 512 

Divine, the true law of man, 

60, 347 

mau, subject to, 60, 349 

Laws, barbarian, 137, 215 

of compurgation, 250, 251 

criminal, principles of, 226 


Laws of Henry I., 273 

relating to judges, 239, 240, 

315 

— relating to slaves, 227 • 

Saxon, 266 

of tenure, 1, 14, 117, 120, 

135 

of the Visigoths, 119, 125, 

177, 206, 215, 229, 236 
— — ol William the Norman, 271 
Leicester, Earl of, result of the 
insurrection headed by, 323, 355, 
360; government of, 361; death 
of, 362 

Legislation, theory of, 216 

Anglo-Saxon, 36, 41 

according to Magna 
Clou ta, 314 

parliamentary, 480, 
481 

— under William the 

Norman, 45, 272 

- of the Visigoths, 215, 
228; defects of the, 229 
Legislature, division of the, into 
three blanches, 514 

English, 30, 41 

Lcovigild, reign of, 21 0 
Leudcs, appointment of, 141 , 
offices held by, t b . ; duties and 
emoluments of, 142 ; rise of the, 
160 

Libei al ism, progress of, 369 
Liberty, demauds of, on society, 
133 ; character of, in the early 
ages, 135 ; aspects of, 154, 155; 
principles of, 201, 205; guranteea 
of, 2 10 ; sources of, 269 ; theory 
of, 335 

— natural, 155 
moral, 155 

— municipal, 241 — 244 

— personal, two meanings of, 

154 

■ political, origin of, 283; 

secret of, 443; principles of, 450 
of the press, advantages 
arising from the, 64, 81, 2C4 
social, 155 

2u3 
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Liberties, English, causes of tlie, 
283, 424' 

of the Franks, Mam • it 
oathe, 143 
Liuva I., reurn of, 210 

II , death of, 211 

London, cailv political importance 
of, 365 

Lords, commit (• M,if, appointed. 301 

struggles of the, with 

royalty, 502 , with the Common**, 
490, 498 

House of, 410—123 135 , 

results of the establishment ot, 
437 

ordainera, institution ot, 
430, measures of the, 177 
Louis the Dehonnau, itign of, 98, 
09, 158, 171 

Pi mee, conquest of England 

by, 31 H , his lesignation ot the 
kingdom, 320 

St., mbitrution of, between 

lli'iu y 111 and his b.uoris, 3(>0 
Lov illy, general requuemtnts of, 
123 

M. 

Magistrates, appointment of, 45, 
301 ; vnnoui kinds of, 238 

■■ inunuip.il, 198, 199 

local, 238 

Magna Chart*, 309 ; analysis of, 
313 — 316; violation of, 317, 
confirmation of, 493 
Magnum concilium, 290 
■ ■ ■■ --- commune consilium regni, 
448 

Majouty, ‘•ovcieignty of the, 340 
Man, u fice -agent, 427 
Monnert, OA "the libeilics of tli-' 
Franks/’ 143 ■ 

Mariana,- AbbO, on Councils of 
Toledo, 241 

Marshals ot England appointed, 327 
Mvtel, Charles, 91, 92; seizure of 
church property by, 118 j despo- 
* tism of, 157 i 


Matilda, queen of Henry I., 273 

daughter of Henry 1., coro* 

irition of, 274 

Mj yors of the palace, institution of, 
90, lntlioiity of, 1G1 m , 

Member of Pailiament, 383; no- 
mination of, 3 77 ; election of, 
385 ; classification of, 121 — 422; 
inviolability ol, 511 ; sulaucspaid 
to, 383, 11)1 

Merovingians, fall of the, 91, 160; 
tendency of events undei the, 
91 

Might and right, amalgamation of, 
431 

Mimstcisof State, icsponsibility of, 

jsa 

.Mourn chy, issue of, fiom feudalism, 
171, progioss o£ under Charle- 
magne, 15, 157 

absolute, in France, 50, 

119 

in England, 519 

Anglo-Saxon, 48 

I'nglibh, 260; charactei 

of the, 2G7, increasing powen 
of. 451 

Fiankish, 89 ; decline of, 

158 

French, 86, extension ot, 

148, 119 

of the Visigoths, 203 — 

214, 221 ; destruction ot the, by 
the Aiabs, and consequent re- 
sults, 251 

Moutcsquicu, on 11 Representative 
government," 56 

on the “ Tcnuie of 
Jicucfices,” 116 

on the 11 Origin of 

Nobility," 112 

Montfoit, Simon de, rebellion of, 
355, 360 ; death of, 362 

Mumcipiu, 181; constitution of the, 
184 ; growing inportanco of, 186; 
burdens of the, 188; decay oi 
the, 191 

Murder, punishment of, under the 
feudal system, 137» 138 
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N. 

Nations, free, history of, 260 
Nature, law of, 8, <129 
Neustria, kingdom of, 88, 89 
Nobles, functions of the, in early 
Parliaments, 292 
Nobility, origin of the, 142, 143 
- Montesquieu on, 1 12 
Normandy, union of, to the lluti'li 
crown, 273; reunion of, to the 
crown of France, 31 0 

— feudalism m, 285 

Normans, the, 100 ; resemblance of, 

to the Anglo-Saxons, 281 , na- 
tional assemblies of the, 2‘)0 
Norway, election of the kings of, 
298/311 

O. 

Oath of the Adalid, 218 
Oaths of fidelity, 123 
Office of kings appointed, 53 
Offices held by Leudes, 1 1 1 
Officers, municipal, 183, 198 
Officium palatinuuri, 23 1 
Omnipotence, great question of, \ 11 
Oppression, pi unary cause of, 133. 
134 

Ordeal, trials by, 249, 251, 252 
Ordinances, natuie of, 4H2 
Organization, men »ichieal, 158 
Ostrogoths, in Italy, 236 
Oxford, Parliament of, 356 ; acts 
of the, 357 

P. 

Palace, keeper of the, 1C6 

- ■ ■ ■ mayors of the, 90, 1G4 
Palatines, appointment of, 167 
Parliament, English, a secret as- 
sembly, 81 ; origin of the, 266, 
268; formation of, 350 — 354, 
366, 388 ; progress of, 326, 
360, 370, 372. 453; final estab- 
lishment of the, 372 ; composi- ; 


tion of, 374, 376 ; original con- 
stitution of, 419; sittings of, 
421 ; present constitution 9 of, 
423 ; object of, 442 ; first name 
of, 418; power and attributes of, 
449 , vicissitudes of, 452 ; deve- 
lopment of, 4 b 7, prorogations of, 
479, 499 ; reaction against, 503; 
climax of the power of, 518 ; 
suspension of, 520 ; admission of 
the Commons to, 370 
Parliament, Anglo-Norman, 290 
— - two Houses of. necessity 

for the, 265 ; origin of the divi- 
sion, 41 8-- 121, 43 1 

— — the Good, 490 

of Ox foul, 356, 367, 
acts of the, 357 

the Wonderful, 502 

Parliaments, annual, 196; statutes 
relating to, 477 

of FdirViud IT., 370, 

371, 374, 454, 455 

ot Edward III , 455, 
477 

of Ht-niy II , 292 
of llenry 111., 360, 
362 

■■■ of Iluhaid II , 491 — 

507 

P«u ty influence, action of, 106 
Peers, origin of the House of, 52; 
functions of the, 435; advantage* 
of, 436 

Pembroke, Earl of, 320 
People, snveicignty of the, G9 
Pepin, ancestors of. 00, 91 

the Shoit, 96; despotism of, 

157, 100 

Pcicrs, or Pierce, Alice, influence 
of, 488 

Tseng, classification of, 132 ; 
pnnciples of, 121, 193 
Peter He Roches, 322 
Petition, right of, 4G3, 465, 4G9 ; 
abuse of the, 470 ; right of, 
superseded, 515 

’otitions, practice regarding, 459 1 
presentation of, 464, 468, 482 ; 
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discussions of, 472; usage of, 
exchanged for bills, 513 
Pheromena of nature and of mind, 
102 

Philosophy of fact, 426 

of will, 337, 338, 344 

— — school of, 426, 427, 
430, 432 

Plurality, definition of, by Pascal, 
62 

Police regulations, 42, 271 
Poll-tax levied, 497, 498 
Politics, art of, 443 
Popes, origin of the right of, to 
make and unmake kings, 96, 
powers of the, 311, 317, 321; 
resistance of the Commons to the, 
490 

Power, derivation of, 346; legiti- 
macy of, 349 

— — ~ absolute, characteristics of, 
58, 59, 233, 299, 346 ; fallibility 
of, 77 ; theory of, 341 ; causes 
which led to the establishment 
of, in France, 424 ; bulwarks, 
against, 442 ; struggles of, m 
England, ,495—502 
■ administrative, division of, 

in England, 289 

central, division of, 444 ; 

relation of, to representative 
government, 445 

— ■■■ ecclesiastical, 275, 276; 
decline of, m England, 282 

— electoral, 264 ; division of, 
in England, 266 

— executive, 286; tendency 
of, 289 ; theory of, 340 

— judicial, 288, 441 ; division 
of, 289, 517; concentration of, 
in the person of Henry II., 296 

— legislative, 288; division 
of, in England, 418*424 ; effects 
of, 446 

■ — - ■ monarchical, progress of, 
15 

■■ regal, extension of, 148, 
151 1 causes of the, 160, 276; 
theory of, 218, 446 ( origin of, 


219; struggles of, with flsudal 
powers, 308—325 ; restrictions 
to, 361 ; resistance of the Com- 
mons to, 477 

Powers, division of, essential to 
government, 79, 289 ; results of, 
in England, 268 

emancipation of, in France, 
289 

• which rnle society, 288 
Precana, origin of the, 117 
PiiTogative, royal origin of, 300; 

maintenance of, 503 
Pi oblem of government, 78 
Progress, the law of nature, 129 
Propci ty, territorial, 126 — 129 
Proprietors, lBolition of, 130 

allodial, 135 

beneficiary, 135 

Prorogation of Parliament, 499; 
right of, 478, 479 

Publicity, an essential characteristic 
ot representative government, 80, 
265 

in England, 81 


R. 

Reason, unity of, 79; sovereignty 
ot, 343, 346 

the source of power, 316 

Recared I., reign of, 21 1 

II., reign of, 212 

Reccsuinth, accession of, 213 ; laws 
of, 244 

Reconciliation, theory of, 338 
Recommendation, feudal system of, 
125, 126 

Reformation, causes which led to 
the, 491 

Regent, title of, first adopted, 320 
Rdgune, feudal, in France, 97 
Relations, social, rule of, 428 
Religion, influence of, on royal 
power, 161, 162 
Rentals, origin of, 127 
Representation, political meaning of 
the term, 334, 348 ; theories of v 
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935,336, 341 ; doctrine of, 347 ; 
first development of, in English 
government, 354, 355; progress 
.of, 363, 367 

Representation of counties, 363 

■ ■■ of boroughs, 364 — 

366 

of universities, 373 

— of will, 339 

Representatives of counties, election 

of 9 381; payment of, 383, 461; 
number, of, 405; coalition of, 
with members for boroughs, 422; 
qualifications of, 410 
■ ■ ■ ■ ■- of boroughs, elec- 

tion of, 384, 385 ; assembly of, 
419 

Republic, Venetian, result of the, 
69 

Requirements, historic, of the pre- 
sent age, 261 

Revenue, public employment of the, 
499 

Revenues of the Norman kings, 
296 

Revolutions, general effects of, on 
society, 2, 10 ; epochs of, 187 
■ ■ ■ French, effects of the, 

40 

Richard Cceur do Lion, 279 ; death 
of, 280 ; reign of, 306 

[1., reign of, 494 — 506 ; 

government of, 500 ; deposition 
of, 505, 506, 509 ; political 
character of, 507, 508 
Right, impossibility of defining, 4 29; 
philosophy of, 426, 437, 430 ; 
legitimacy of, 431 

— - - and might, amalgamation of, 
431 

derived from capacity, 394 

— Divine, theory of, 213, 446 

— of enquiry, 473, 487 

— hereditary', 435 

— initiative, 464, 471 ; com- 
pletion of the, 514 

of petition, 463, 469 

— of prorogation, 478, 479 
Rights, electoral, 406, 407 


Rights, municipal, 200, 385, 386 • 

national, 63 

— — political, 63 ; separation of, 
from municipal rights, 200 

public, combination of, 391; 
independence of, 392 
Robert, duke of Normandy, 273 
Robertson, history by, 259, 260; 
Rochester, siege of, 317 
Rome, political institutions of, 184 ; 
classification of the inhabitants 
of, 193, 200 ; centralization of 
power in, 202 

Rousseau, his hypothesis of society, 
57 ; his theory of representation, 
335, 337, 339 

Royalty, theory of, 21B ; struggles 
with feudal aristocracy, 311, 317, 
322, 327 

among the Franks, 159 
— Anglo-Norman, 295; wealth 
and power of, 296 — 299 
Runny mede, conference at, 312 


S. 

Salic lands, 107 
law, 107 

Sulisbury, Parliament at, 373 
Savigny, M. de, on the laws of the 
Visigoths, 241, 244 
Saxons, enmity of, to the Danes, 
270; analogy of, with the Nor- 
mans, 282; national assemblies 
of the, 291-293 

School, philosophic, fundamental 
principles of, 426 ; errors of the, 
427, 429, 430, 432 
■ historic principles of tlie, 
426 ; errors of the, 433 
Science, political, 389 
Scnbs, 199 

Scotland, early independence of, 
484 ; wars of, 486 
Senalois, Roman, 194 
Serfs, see Slaves. 

Service, military, origin of, 109; 
limits qt, 110; exaction of, 326 
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Siesbut, reign of, 21 1 
Sisenand, usurpation of, 212 
Slaves, 33, 38 ; causes of the con 
ditionof, 136; laws regarding, 22' 
Socialism, first law of, 57 
Society, classification of, 33 ; origr 
of, 57 ; philosophy of, 57 ; desin 
and tendency of, 66, 438, 439 
earliest condition of, 133 ; test 
of the social condition of, 137 
meaning and object of, 441 
government of, 288 ; pai liaraent 
ary classification of, 420, 422 
great aim of, 432, 438 

■ Anglo-Saxon, 34—37 
-Christian, influence of, on 

the fallen powers of Rome, 187 
growth of, 189 

Sovereignty, right of, 58 ; effect 
of, 67; theories of, 263, 264 
opinions of Bracton and Foitescue 
on, 2G7 

— individual, theory of, 

336 — 338, 242 ; results of, 443 
division of, 445 

■ — of the majority, 310 

of reason, 343 

of will, 311, 344 

Spain, under the Roman Empire, 

206 ; invasion of, 209 ; monarchy 
in, 210 ; tall of the, 21 1 ; division 
of, into dioceses, 21&; Gothic 
laws of, 246, 247 ; institutions of, 
235 

Speaker of the House of Commons, 
first appointed, 478; functions 
of the, 511 

Speech, liberty of, secured, 510 
State, councils of, 165 ; revenues 
of tl|Sj>487 

Statafcbfirbarian, 232, 281 
— - mbdein, 201, 448 ; compari- 
son of, with tne Roman Empire, 
113, 201 

Statute of Acton Buinel, 420 
— — in confirmation of charters, 
330 

- granted to the clergy, 499 

Statutes, foimution of, 4G1, 482 


Stephen, wan of, 274 ; regal power 
of, 300 ; charters of, 305 
Sub-enfeoffment, origin of, 124 
Subsidies, conditions attached to, 
461, 497, 498 ; appropriation of, 
480 

Succession, hereditary, 101, 158, 
159, 209. 212 
Suffolk, earl of, 501 
Suffrage, universal, origin of, 339 
right of, 381 , 385 
— Roman, 181 

Suinthila, king of the Visigoths, 212 
Susceptor, 199 
Suzerainty, 172, 173 
System, electoi&l, of England, 377— 
388, 408, 517 

feudal, 14, 35, 126, 173, 

146, 158, 171, 17 1 ; establish, 
ment of, in Normandy, 103, 283; 
origin of the, 112 

municipal, 200; decay of, 

202, 201 

Roman, 178 ; 

effects of the, 180, 181 ; exten- 
sion of the, 186 ; results of the. 
189 ; abolition of Lhe, 192 

philosophical, 343 

rcpiesentative, nature of 

the, 348 ; object of, 440 ; prin- 
ciple of, 440,449 

Systems, judicial, of France an’ 
England, 287 


T# 

'abularii, 147 
'alliage, 3G4 

'axes levied by Edward I., 326 

by Edward III., 479, 
498 

■ by Henry HI., 323 

by the Norman kings, 

296, 305, 306 

by Richard II., 497 

— right of imposing, 364, 480, 
495 

— voting of, 400, 481 
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Taxes, distinction between, and the 
civil list, 496 

imposition of, in France, 110 

Tenehebray, battle of, 273 
Tenure, laws of, 114, 117, 120 
121, 135 

■ - ■ Montesquieu on, 116 

of national assemblies, 293 

Territory, divisions of, under the 

Anglo-Saxons, 42 

■ — divisions of, by thi 

Fiankish kings, 86, 92 
Thanes, history of the, 33 — 35 
Theodosius the Gieat, 24 
Theodoric, dominions of, 86 ; inva- 
sion of Spain by, 207 ; death of, 
208 

U., 208 

Theory of law, 217 

of powei , 219, 220 

— of leconciliatinn, 338 

of roydlty, 218 

Theoues ot lepieseutation, 335, 
33G ; consequences of, 337 

of government, 341 

Theudcgisil, king of the Visigoths, 
210 

Thonsmund, 208 

Time, past, importance of the study 
of, 5 ; mresent characteristics of 
the, 21 

Toledo, geneinl councils of, 211 — 
213, 221, 230 ; political influence 
of the, 231, 233 ; Abbe Manana 
on the, 241 

Tories, their estimation of Saxon 
and Norman institutions, 283, 
opinions of, on national assem- 
blies, 290; on electors, 377; 
theories of v refuted, 382 
Towns, English, impoitanceof, 2G8, 
306, 362, 364 ; liberties of, 265, 
280 ; effects of the Norman con- 
quest on, 294 ; deputies of, called 
to Parliament, 362; representa- 
tion of, 366 

— — conquered, treatment of, by 
the Romans, 181 
Tnal, by orileal, 249, 251 


Trial by jury, 250, 252 
Tribute, laws of, 108 
Truth, difficulty of attaining the, 
19 ; characteristics of, 68 » 
Tyranny, local, effects of, 174; 

origin of, 340, 341 
Tythes, institution of, 32G ; con- 
tinuation of, 372 


U. 

Unity, definition of, 62, 2G5 ; powei 
of, m government, 72 
University of Oxford first repre- 
sented in Parliament, 373 
Usurpation, frequency of, 223 


V. 

Vaccons or Casques, defeat of the, 
210 

Vassals, etymology of the term, 122; 
condition of, 175 

royal, duties of, 296 
Vnssaldgc, 122, 126 
Vihiqoth legislation, character of, 
215 

Visigoths, laws of the, 119, 125, 
177, 208, 215; national assem- 
blies of, 211 ; institutions of, 237 

monarchy of the, in Gaul, 

207, 208 

- in Spain, 207, 

210 

bishops of the, 232 ; 
character of, 236 

kings of the, 207 — 211 ; 

duties of the, 225 
Votes, classification of, 420 


Vi. 

Wallia, king of the Visigoths, 207 
Wamba, 213 

Van, civil, 274, 275, 280,311, 519| 
results of, 301, 52A 
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Wan of Claris, 34 

of Edward II., 456 

of Henry III., 323 

of Stephen, 274 

regulated hy Parliament, 486 

of York and Lancaster, 51!) ; 

effects of, on the representative 
form of government, 520 
Wealth, stationary condition of, 
131 

of the Norman kings, 295 

Welirgdd, or classified value of life, 
137, 138 

Whigs, opinions of the, on Saxon 
and Norman institutions, 283 ; 
on national assemblies, 291 ; on 
the election of members, 377 
Will, philosophy of, 337, 338, 344; 
representation of, 339 ; piovince 
of the, 344 

Will representation., 343 


William the Norman, changes in 
the legislature instituted by, 45, 
272 ; conquest of England by, 
211 ; charters of, 303 

Rufus, political character of 
the reign of, 272 

Witteoagcmot, composition of the, 
46 ; powers of, 49, 51 ; character 
of the, 52; assemblies of the, 
284, 292, 449 
Witliema, 211 
Witi/a, reign of, 214 
Writs of Chducerv, 2*)7 
■ — of convocation, 371, 373. 37 I 
of election, 336 


Y. 

Yeomanry, English, origin of tl 








